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®mtel> States Court of Appeals 

District of Columbia. 


No. 8926 


Doris E. Defff.bach, 

Appellant, 


vs. 


Lansburgh & Bro., 
a corporation, 


Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This in an appeal by Doris E. Deffebach, plaintiff 
below, from a judgment entered by the District Court of 
the United States for the District of Columbia by direction 
for the defendant below. (Appellant’s Appendix 4). 

The action below was commenced by a complaint filed 
by Doris E. Deffebach claiming damages in the sum of 
$50,000.00 against Lansburgh & Bro., a corporation, for 
the breach of an implied warranty, by reason of which 
Doris E. Deffebach was seriously and permanently injured 
(Appellant’s Appendix 2-3). 
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The District Court lias jurisdiction under Title 11, Sec¬ 
tion 306, D. C. Code, 1940. 

This Court has jurisdiction under Title 17, Section 101, 
D. C. Code, 1940. 


Statement of the Case 

The appellant testified (Appellant’s Appendix 21) that 
on January 3,1942, she went to the basement of Lansburgh 
& Bro. and that a robe was hanging on a rack. It was a blue 
chenille robe, with a soft nap or pile or design of robe 
and it was a coat style robe. The inside was tied with 
strings and then the outside folded over and a short 
sash—too short to be tied in a loop and had to be tied 
in a double knot to secure it. 

The appellant testified that she did not know a thing 
about materials but only knew that it fitted her. That 
she was a small person and had a hard time getting a 
small robe for her. She looked at it and liked the color, 
weight and fitted her and she purchased it. 

Appellant testified (Appellant’s Appendix 22) that she 

wore it two or three times prior to January 17, 1942, and 

never had it washed or cleaned. On the 17th of January, 

1942, she was at home and Mrs. Inga Miller and Joseph 

Coonev came to visit her and staved until about eleven. 
• » 

Just before they left appellant changed into a nightie and 
put on this robe, and when she came out into the living 
room the guests were dressed to leave. Appellant then 
picked up a cigarette and a match and whether in fanning 
out the match the robe ignited, or whether a spark shot 
from the match and ignited the robe, she didn’t know 
because, like this, she was a shot of flames, just covered 
with flames. Both Mrs. Miller and Mr. Cooney tried to 
put out the flames with their hands and then folded her 
in a rug (Appellant’s Appendix 24). That she couldn’t 
take the robe off as the sash was in a double knot and 
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couldn't also because the whole thing was on fire, and 
both hands were burned, but the major burn was on the 
left side. 

Inga Stejneger Miller testified that she and Mr. Cooney 
were preparing to leave between eleven and twelve. Her 
distinct recollection was that appellant was standing with 
her left hand raised, making a fanning motion attempting 
to put out a match that was burning. She did not succeed 
in getting it out by continuous fanning and eventually 
dropped her arm down to about the level of her knee and 
as she caught that motion, the same moment she saw a 
blue flame, shot with red at the extreme top, shooting over 
her left shoulder and up on the left part of her back. 

The witness stated (Appellant’s Appendix 7) that it 
happened so suddenly that it was almost quicker than you 
snap your fingers. That she had never seen anything like 
it. It was perfectly awful. That she and Mr. Cooney 
jumped for her and pulled the robe off her back. The 
robe had been tied around the waist in a double knot and 
it was impossible to pull the garment any further than to 
her waist. That she took the cover off the day bed and 
smothered the flames. 

Joseph J. Cooney (Appellant’s Appendix 9) stated that 
when he and Mrs. Miller were about to leave, the appellant 
lit a cigarette and seemed to be attempting to extinguish 
the match with a downward swing of the arm. The match 
struck her knee and the gown she was wearing went into 
flames. Both he and Mrs. Miller struck at the fire, how¬ 
ever the flames seemed to creep up so rapidly that appellant 
was tossed to the floor and then attempted to put the fire 
out with their hands. Mrs. Miller grabbed a covering off 
a day bed and used that to extinguish the flames. 

C. A. Baker (Appellant’s Appendix 13) testified that lie 
was employed as a textile engineer by the United States 
Testing Co., 1415 Park Avenue, Hoboken, New Jersey. 
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That lie bad been with the U. S. Testing Company for five 
and a half years. That the T\ S. Testing Co. was engaged 
in testing of textiles and in the engineering fields, plasties, 
etc. for the War Department and its agencies. He further 
testified that lie studied textiles in general at the New 
Bedford Textile School, New Bedford, Mass. After gradu¬ 
ating from the New Bedford Textile School lie spent about 
six months with the Goodyear Co., which is a tire fabric 
manufacturing company at New Bedford (Appellant's Ap¬ 
pendix 17). The New Bedford School is what would pro¬ 
bably be classed as a trade school for the education of men 
in the textile engineering field. It is confined to textile 
engineering. That his training at the school consisted of 
50% Classroom work and 50% manufacturing in the school. 
That the school manufactured cotton fabrics for textiles, 
not for commercial purposes but for training. That the 
school did not manufacture the particular type of pile 
fabric in question but other pile fabrics of similar nature. 
That his work is entirely in the textile field. 

The witness testified (Appellant's Appendix 20) that 
they had made a considerable number of tests of this type. 
That the tests are conducted in some cases for manu¬ 
facturers of fabric who wish to establish the safety factor 
in regard to fire resistance before marketing their ma¬ 
terials. 

The witness identified a piece of cloth sent to him on 
September 7, 1942, as a sample of Blue Chenille Dressing 
Robe Fabric for a flame resistance test to establish the 
safety factor of the fabric and that he personally made 
the test. The witness was then asked to state the result 
of the test (Appellant's Appendix 14) and the appellee 
objected thereto (Appellant’s Appendix 32). The witness’ 
testimony was taken by deposition and the objection and 
colloquy with the Court appears separately beginning on 
Page 32 of Appellant’s Appendix. The Court permitted 
the answer as follows: 
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“The results of our tests as stated in our Report 
No. 34254 indicated that the fabric had a very low 
resistance to flaming, and that only a fraction of a 
second was required for ignition purposes. That por¬ 
tion of a second being immeasureable, and from that 
ignition point, the flame flashed across the surface of 
the fabric spreading the flame rapidly and consuming 
the sample entirely.” 

The Court refused to permit the following to be read 
(Appellant’s Appendix 35): 

“We stated the opinion that the backing fabric, 
being loosely constructed and with the cut pile yarns 
surfacing the fabric, the rate of burning was such 
that the fabric was considered inherently dangerous 
to consumer use.” 

The witness testified further that in their test they 
considered the type of construction of the fabric in form¬ 
ing an opinion. That the fabric was composed of warp 
and filling with pile ends inserted in the warp direction. 
That the backing fabric is loosely woven. That pile ends 
are constructed of the low twist yarn, which when cut on 
the surface of the fabric permits the pile ends to separate 
freely giving a very soft finish to the surface. That the 
inflammability of a fabric is increased by use of a slight 
twisted pile yarn. The fact that the pile yarn is untwisted 
and in a cut state, permitting the individual fibers to 
separate, does increase its rate of burning (Appellant’s 
Appendix 15). 

The witness identified another piece of fabric (Appel¬ 
lant’s Appendix 16) known as a cotton chenille, and the 
witness was asked to state the distinction between the 
sample submitted for a test and other piece, and stated 
as follows: 

“The main constructional differences that are evi¬ 
dent between the two samples, the closeness of weave 
in the backing fabric of Exhibit A, and the compara- 
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tively high twisted pile yarn raises differences, cause 
the pile yarns to mat down closer to the backing fabric 
in Exhibit A, whereas the pile yarns in the sample 
submitted by our client stand out from the backing 
fabric. The openness of weave in the sample sub¬ 
mitted by the client is caused by a lesser number of 
warp ends and filling picks being used in the backing 
fabric and a lower count or finer yarn being used in 
both warp and filling. I believe that covers the dif¬ 
ferences.” 

The witness was then asked the following question (Ap¬ 
pellant's Appendix 16) 

“Mr. Baker then, will you state whether or not in 
your opinion after making the test on this particular 
piece of cloth such cloth if made into a garment would 
be safe for consumer use.?” 

GALLEY TWO 

Appellee's objection (Appellant's Appendix 36), without 
stating a reason, was sustained. The witness’ answer, not 
permitted to be read, is as follows: 

“From the results of observations and test results, 
I am of the opinion that the sample submitted by our 
client, Francis J. Kelly, and marked as Exhibit B, 
would be inherently dangerous in consumer use for the 
purpose of bathrobes.” 

Subsequently (Appellant's Appendix 38) the Court was 
again requested to permit counsel for the appellant to ask 
the two questions above referred to* and to permit the 
answers to be read to the jury and the request was denied. 

Counsel for the appellant were denied the privilege of 
burning a piece of the robe in the presence of the jury 
(Appellant’s Appendix 41). 

The Court then sustained a motion for a directed verdict 
(Appellant’s Appendix 42) and stated as the reason that 
there was no evidence of any chemical or other materials 
impregnated in the garment that would not appear on the 
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surface and therefore there was no implied warranty. 

The Court said further: 

“The law, however, provides that if the buyer has 
examined the goods, there is no implied warranty as 
regards the effect which such examination ought to 
have revealed.” 

STATUTES INVOLVED 

The only Statute involved and pertinent to a decision in 
this case is the following: 

Title 28, Section 1115. “Subject to the provisions 
of chapters 11-16 of this title and of any statute in that 
behalf, there is no implied warranty or condition as 
to the quality or fitness for any particular purpose of 
goods supplied under a contract to sell or a sale, except 
as follows: 

Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for which 
the goods are required, and it appears that the buyer 
relies on the seller’s skill or judgment (whether he be 
the grower or manufacturer or not), there is an implied 
warranty that the goods shall be reasonably fit for such 
purpose. • • • 

If the buyer has examined the goods, there is no 
implied warranty as regards defects which such exami¬ 
nation ought to have revealed. • • • 

(Mar. 17, 1937, 50 Stat. 32. eh. 43, § 15.)” 

STATEMENT OF POINTS 

1. The Court erred in directing a verdict for the de¬ 
fendant. 

2. There was sufficient evidence of the breach of an 
implied warranty to support plaintiff's claim. 

3. The Court erred in refusing to permit the opinion of 
the witness Baker to be read to the jury. 

4. The Court erred in refusing to permit a part of the 
robe to be burned in the presence of the jury. 
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SUMMARY OF ARGUMENT 

There was an implied warranty on the part of the 
appellee that the robe purchased by the appellant in its 
store could be worn by her in the usual way in her home. 
All the evidence indicated clearly that appellant looked 
only to the color, size and style and relied upon the 
appellee for the rest. 

Thete was nothing apparent to the ordinary purchaser 
which would indicate that the robe would explode if brought 
into contact with flame. 

The Ordinary customer is not required to have knowledge 
that fabric constructed in a certain manner is highly 
inflammable. 

The seller is in a better position and more qualified to 
judge the danger apparent in fabrics, and, if dangerous, 
there is a duty on his part to warn the customer. 

The witness, C. A, Baker, was a qualified textile expert 
and should have been permitted by the Court to give his 
opinion as to whether the fabric, by reason of its con¬ 
struction, was or was not inherently dangerous in con¬ 
sumer use. 

The jury was entitled to the benefit of the opinion of the 
textile expert and, if not permitted to receive his opinion, 
at least the Court should have permitted a sample of the 
cloth to be ignited in its presence in order that it might 
see how rapidly it would burn. 

ARGUMENT 

THE COURT ERRED IN DIRECTING A VERDICT 
FOR THE APPELLEE 

The statement of facts containes the substance of the 
testimony that was before the Trial Justice. No question 
is raised concerning the seriousness of the injuries sus¬ 
tained by the appellant. 
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After the appellant had closed her case, a motion for a 
directed verdict was made by the appellee and granted 
by the Court, the Court saying (Appellant's Appendix 42): 

‘‘Members of the Jury, this suit is a suit on what 
is called an implied warranty; that is where anyone 
purchases goods, the seller implies that those goods 
are reasonable and suitable for the purpose for which 
they are bought. The laic, however, provides that if 
the buyer has examined the goods, there is no implied 
warranty as regards the effect which such examination 
ought to have revealed. (Italics supplied). 

\ 

Tt is true that there was no evidence indicating that 
there was any chemical impregnated into the fabric, but 
there was clear evidence from the textile expert that by 
reason of the construction of the fabric, in that the pile 
yarns stand out from the fabric, and the fact that the 
backing fabric was loosely woven, the robe was not safe 
in consumer use. 

One of the questions presented is whether there is any 
distinction between a fabric impregnated with a chemical, 
which is concededly a violation of an implied warranty, 
and the fabric which, by reason of its construction, is 
inherently dangerous to consumer use. 

The Court indicates that if the buyer examines the goods 
there is no implied warranty as regards any defects which 
such examination should have revealed. The appellant 
stated that she knew nothing about materials but liked the 
size, color and weight and she bought it. 

Tt is appellant’s contention that whether or not the 
examination of the robe in the instant case ought to have 
revealed the great element of danger which would exist if 
the robe came in contact with a flame is a question of fact 
upon which the jury should have been allowed to pass. 
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Theire can be no doubt that the examination of the robe 
made by appellant at the time she purchased it did not 
reveal to her that it would burn with such rapidity as to 
endanger her life if it came in contact with a flame because 
otherwise she should never have purchased it or worn it. 

It is submitted that it is common knowledge that articles 
of clothing do come in contact with flames from time to 
time. Certainly that is true of the ordinary housewife 
using a robe such as this while cooking and it is also true 
that many wearers of this type of robe smoke cigarettes. 
Appellant testified that she knew nothing about materials. 
(App. 26). 

The Trial Court seemed to distinguish between defects 
which were caused through impregnation of chemicals into 
the garment and defects caused by poor construction of the 
garment and this, it is submitted, was error. The true 
question is. could the ordinary prudent buyer of a robe 
such as this discover from the cursory examination which 
is ordinarily made that if it came in contact with a lighted 
match it would burn with the rapidity which it did? 

Perhaps the Trial Judge would have known by examining 
the robe that it was dangerously flammable but that does 
not mean that an examination of the garment ought to 
have revealed that defect to the ordinary purchaser. 
Whether or not it should have, is clearly a factual question. 

Title 28. Section 1115 (3), above referred to, was adopted 
verbatim from the Uniform Sales Act. “Prior to the 
enactment of the Uniform Act in the United States, it was 
commonly held that inspection of goods bought from a 
dealer which inspection took place before the bargain was 
made precluded the implication of warranty of quality 
whether or not the defect was latent. 

“Inasmuch as the fundamental test under the implied 

warrantv is whether the buver justifiably relies on the 
• • • 
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seller’s skill and judgment, the Uniform Act leaves inspec¬ 
tion as an important, but not conclusive, element to be 
considered in determining the question of reliance. It treats 
reliance as a question of fact.” (Keenan v. Cherry, 47 R. T. 
125; 131 Atl. 309). 

If “A” purchases a dozen eggs from a dealer and upon 
opening the eggs finds them to be spoiled, he may maintain 
his action for breach of warranty even through he looked 
at the eggs before he bought them because there the defect 
was latent and could not be discovered by an inspection. 
But, if he purchases an apple after inspecting it and seeing 
that it is rotten, he may maintain no action for breach of 
warranty because the inspection should have revealed the 
defect and consequently lie was relying on his own skill 
and judgment rather than that of the seller. 

The real question, therefore, is whether the defect was 
patent or latent. The defect complained of in the robe in 
the instant case was the manner in which it was constructed 
with the loose unwoven ends and the loosely woven backing 
fabric. It is submitted that this defect would not have 
been apparent to the ordinary purchaser. Certainly, it 
was a cheap robe and could not be exepcted to give the 
wear that a more expensive one would, but to say that the 
ordinary purchaser should have recognized that it was 
dangerously flammable is giving to the ordinary purchaser 
a greater knowledge of textiles than he has. 

The case of Drumar Mining Company v. Morris Ravine 
Mining Company (92 Pac. 2d, 424 - 1939), involved a sale 
of used mining machinery which the buyer had seen in 
operation and the seller had been using for some time. 
The Court said, “The rule, caveat emptor, according to 
the later trend of authority does not usually operate to 
preclude implication of a warranty of some character in 
the sale of personalty, especially when there was no oppor- 
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tunity of an efficient inspection or where the buyer relied 
on the skill and judgment of the seller.” 

And Hubsliman v. Louis Keer Shoe Company, (129 Fed. 
2d. 137), involved a suit for breach of warranty in the sale 
of shoes, the warranty being to use leather middle soles and 
steel shanks, proof of which could be discovered only by 
tearing down the shoes or examining them under an X-ray. 
The Court held that, despite the inspection, the warranty 
survived because this was a latent defect. 

In Flynn v. Bedell Company, (242 Mass. 450; 136 X. E. 
252) the Court held that the purchase by a woman of a 
garment recommended by a salesman may be found to have 
been made on reliance of the seller’s skill and judgment, 
even though the purchaser participated in making the 
selection. 

In the instant case the seller operates a large department 
store selling thousands of robes annually. They are cer¬ 
tainly in a much better position to judge quality and safety 
for wearing purposes of the articles which they sell than 
the ordinarily prudent buyer. A much greater knowledge 
of textile manufacturing than is possessed by the ordinary 
buyer would have been necessary in order to determine 
the dangerous quality of the robe which was the subject 
of this sale. But, in anv event, whether or not the buver’s 
inspection ought to have revealed that this robe was so 
dangerously flammable is a question peculiarly within the 
province of the jury. 

It is further the appellant's contention that the appellee, 
who was in a far better position of knowing, or of ascer¬ 
taining. the danger of bringing such a garment in contact 
with a flame, should be required to put a marker on the 
garment to the following effect: 
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“THIS ARTICLE IS INFLAMMABLE. KEEP 
AWAY FROM LIGHTED MATCHES etc.” 

or 

“THIS ARTICLE IS READILY INFLAMMABLE. 
PLEASE EXERCISE DUE CARE WHEN HAND¬ 
LING LIGHTED MATCHES, CIGARETTES etc. 
OR WHEN VENTURING NEAR ANY OPEN 
FLAME.” 

The ordinary layman now understands and appreciates 
that cloth will burn if it comes in contact with a flame, and 
it is not unusual to see small holes in suits or in any type 
of cloth where sparks or flame have come in contact with 
the cloth, but it usually smothers and goes out immedi¬ 
ately. 

The seller owes a duty to the public generally to give 
notice of anv concealed dangers in the commoditv in which 
he traffics, and to exercise a reasonable precaution for their 
protection commensurate with the peril involved. 

It is respectfully submitted that the testimony introduced 
on behalf of the appellant made out a clear case of an 
implied warranty and that she was entitled to have a .jury 
pass upon the merits of her claim. 

THE COURT ERRED IN REFUSING TO PERMIT 
OPINION EVIDENCE 

The appellant in the Court below called one C. A. Baker, 
a textile expert, whose testimony is specifically set forth 
in the statements of facts. After the witness had testified 
covering his background as an expert, he identified a piece 
of cloth which was sent to him for a flame-resistance test 
to establish the safely' factor of the fabric, and he was 
asked the following question (Appellant’s Appendix 14): 

“Will you state what was the result of that test?” 

To this question there was an objection by counsel for the 
appellee (Appellant’s Appendix 32), and the Court refused 
to permit the following to be read to the jury: 
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“We stated the opinion that the backing fabric, being 
loosely constructed and with the cut pile yarns surfac¬ 
ing the fabric, the rate of burning was such that the 
fabric was considered inherently dangerous to con¬ 
sumer use/' 

The witness again, after further describing the construc¬ 
tion of the fabric, was asked (Appellant's Appendix 16): 

*‘Q. Mr. Baker then, will you state whether or not in 
your opinion after making the test on this particular 
piece of cloth such cloth if made into a garment would 
be safe for consumer use?“ 

The Court again sustained the objection of counsel for the 
appellee, and the following answer was not permitted to be 
read to the jury: 

“From the results of observations and test results, 
I am of the opinion that the sample submitted by our 
client, Francis J. Kellv and marked as Exhibit B 
would be inherently dangerous in consumer use for 
the purpose of bathrobes/' 

The real question before the jury was whether or not the 
robe purchased by the appellant was reasonably fit to be 
worn as a robe. It would not be reasonably fit to be worn 
if it would explode when it came in contact with flame. It 
must reasonably be presumed that a woman would wear the 
robe in her home: that she might smoke; that she might go 
near a gas flame or light a match. 

The weaving of cloth, its construction and its manu¬ 
facturing into garments is a highly specialized field. The 
ordinary layman knows whether the cloth or garment looks 
well. The appellant testified that she did not know a thing 
about materials. She said that she looked at it and liked 
the color, weight, it fitted her and she bought it. That is 
all most customers think about. The question as to whether 
it was dangerous to wear because of its construction was 
something that no one but a person learned in that partic- 
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ular field could answer. Tt was not something that from 
observation and common judgment a layman, in looking 
at the cloth, was as capable of forming an opinion as a 
textile expert. Kenney v. Washington Properties , 76 Apps. 
D .C. 43, 12S Fed. (2d) 612. 

The witness was a textile engineer learned in ascertain¬ 
ing the safety factor of various fabrics. His reasoned 
opinion as a result of the tests he made on the cloth, to 
the effect that it was inherently dangerous to consumer 
use, should have been permitted to go to the jury for 
whatever assistance it might have been to the jury to 
arrive at a just verdict, and the Court's refusal to permit 
the answers to be read to the jury was error. 

THE COURT ERRED IN REFUSING TO PERMIT A 
PIECE OF THE ROBE TO BE IGNITED BEFORE 
THE JURY. 

After the Court's refusal to permit the answers of the 
textile expert to be read to the jury, covering his opinion 
as to the inflammability of the robe, the Court was re¬ 
quested (Appellant's Appendix 40), to permit counsel to 
burn a piece of the robe before the jury, so that they might 
see how it burned. The Court sustained the objection of 
counsel for the appellee and would not allow counsel to 
burn the cloth. 

The result of the action of the Court was that the jury 
did not have the benefit of the opinion of an expert, nor 
did it have any evidence before it from which to decide, 
if permitted, whether or not the robe was highly inflam¬ 
mable and dangerous to consumer use. Tt saw only what 
was left of the robe. Surely the jury was entitled to every 
bit of evidence that might indicate in anv wav to it that 
the garment was not reasonably fit for the purpose for 
which it was held out by the appellee, and for which it was 
purchased by the appellant. 
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CONCLUSION 

It is respectfully submitted that the Court erred in 
directing a verdict for the appellee and that the facts 
submitted clearly indicate that there was sufficient evidence 
of an implied warranty on the part of the appellee and that 
the matter should have been submitted to the jury, and 
that this Court should reverse the action of the District 
Court and remand the cause with directions to grant a 
new trial. 


Cornelius H. Doherty, 

1010 Vermont Avenue, N. W. 

Francis J. Kelly, 

Munsey Building, 
Washington, D. C., 

Attorneys for Appellants. 
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District of Columbia. 


No. 8926. 


Doris E. Deffebach, Appellant, 


v. 

Lansburgh & Bro., a corporation, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

THE ISSUES. 

As set forth in the Jurisdictional Statement contained in 
Appellant’s Brief (p. 1) the action below was pitched 
upon the complaint of Doris E. Deffebach against the Ap¬ 
pellee, Lansburgh & Bro., a corporation for breach of war¬ 
ranty. Negligence, as a basis of recovery, was definitely 
rejected by the plaintiff. 1 This is shown by the allegations 

i To avoid confusion the parties herein will be referred to as aligned 
below, viz., plaintiff and defendant. The appendix, being a joint appendix, 
will be referred to as App.-. 


of the complaint, the pretrial order, the statement of the 
Trial Justice and the admission of Counsel. (App. 32-33.) 
At the first trial on the issues, plaintiff relied on Title 28, 
Section 1115, Sub-section No. 5, namely the usage and cus¬ 
tom section, and introduced testimony and sought to re¬ 
cover on the theory that it was the common usage and cus¬ 
tom of the trade to flame-proof the cloth from which robes, 
such as the one involved in the suit, were made, or else to 
flame-proof the finished garment itself. At the hearing on 
the second trial, from which this appeal flows, plaintiff 
abruptly switched her theory and the evidence introduced in 
support, so as to rely, as plaintiff’s brief indicates, clearly 
on the sub-section 1 of Section 1115. (App. 32-33 and 38- 
39.) 

THE FACTS. 

Some time in January, 1942, plaintiff (App. 21), a woman 
of forty-four (44) years (App. 25), and a law school gradu¬ 
ate was shopping for robes (App. 21); she purchased one 
for Four ($4.00) Dollars at Hechts, and then went to the 
basement in Lansburgh’s and purchased “a blue, sort of 
Copenhagen blue chenille robe, with a soft nap or pile or de¬ 
sign of robe, and it was a coat style robe” (App. 21). It 
had no zipper. The robe folded over on the right side (App. 

21) into strings which were tied, then the outside flap folded 
over and was tied with a short sash, which had to be tied into 
a double knot to secure it (App. 22). Plaintiff did not know 
anything about how these robes were manufactured and 
didn’t know a thing about materials, but this was a small 
robe that fitted her and she “liked the color.” The robe 
“was soft and proper weight” (App. 22). She wore the 
robe only a couple of times between the date of purchase, 
January 3rd, 1942, and the day of the accident, January 
17th, 1942, and it had not been laundered or cleaned (App. 

22 ) . 

Oh Saturday, January 17, 1942, witnesses Miller and 
Cooney called on plaintiff at her apartment, during the 
afternoon. Later in the evening two other persons came in 
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(App. 23). Later in the evening, she went into a bathroom, 
put on a nightgown and the robe (App. 23). When she did 
this she came back into the room where Mrs. Miller and 
Sergeant Cooney had gotten their wraps in anticipation of 
leaving (App. 24). Plaintiff had cigarettes and three kinds 
of matches on the coffee table. She put a cigarette in her 
hand, took a match, the type of which she was not sure, and 
started to light the cigarette. Suddenly she was covered 
with flames, which were caused either in fanning out the 
match, or by a spark which shot from it onto the robe. She 
was not sure (App. 24). Both Mrs. Miller and Cooney tried 
to tear the robe off her, but because it was double knotted 
inside and out, this could not be done. They threw her to 
the floor, pulled the robe down from her shoulders and put 
out the fire with a rug (App. 24). She was badly burned 
and hospitalized. 

On cross-examination she testified she wanted “two 
weights of robes.” The first one purchased at Hechts was 
“a rayon crepe silk robe.” (App. 25.) She then went to 
the “bargain basement” at Lansburgh’s where they sell 
“cheaper merchandise.” (App. 26.) There, on display on 
a rack “were various kinds of robes. There wasn’t only 
chenille robes, but many kinds of robes there.” (App. 26.) 
She picked out the robe in question because it was the only 
one that fitted her. She was then asked if she examined it 
for color, texture, style and design. She admitted she did 
examine it, but, stated she did so only for color, size, and 
style; that she knew nothing about texture, and gave it but 
a cursory examination (App. 26). However, she was then 
confronted with the transcript of testimony taken at the 
first trial. At that trial questions and answers put to her 
disclosed “that she looked at it (the robe) very carefully 
(App. 27).” She then acknowledged that if the transcript 
of the first trial showed that she testified that she had ex¬ 
amined the robe carefully, then, “of course, I examined it 
very carefully” (App. 28), before she purchased it. There 
was no question of the accuracy of the record (App. 27). 



and that after she had “examined it for texture” it became 
apparent that it was “loose, fluffy material” (App. 28). 
No salesgirl waited on her—she just selected it herself, took 
it over to a salesgirl and had it wrapped up and took it 
home (App. 29). She testified further that it was a chenille 
robe, and that she was familiar with chenille (App. 32) and 
up until the night of the accident “she had used the robe as 
the ordinary robe would be used” and that she had lounged 
around in it (App. 32). 

Her guest, Sergeant Cooney, had brought a fifth of whis¬ 
key to the apartment from which they all, including plain¬ 
tiff, had drinks before the accident (App. 29). 

She demonstrated to the Court and jury her habit of put¬ 
ting out a match (by fanning it with her right hand). She 
admitted that the testimony of Sergeant Cooney and Mrs. 
Miller, whom she produced as her own witnesses, to the 
effect that she had lighted her cigarette and was in the act 
of fanning it while talking to Miss Miller, when it caught 
fire to the sleeve of her robe was “a reasonable explana¬ 
tion of how you caught fire.” (App. 30.) 

Sergeant Cooney, called by plaintiff as a witness, testi¬ 
fied that plaintiff had lighted her cigarette, was in the act 
of “attempting to flick the match out,” by downward fan¬ 
ning which caused the robe to take fire (App. 11). 

Mrs. Miller, also called by plaintiff, testified that she scvw 
plaintiff waving or fanning a match in her hand; plaintiff 
was standing with her left hand raised making a fanning 
motion attempting to put out a match that was burning. 
“She did not succeed in getting it out by the fanning, con¬ 
tinued fanning, and eventually dropped her arm down to 
the level of her knee” when flames shot up to the left 
shoulder and part of her back (App. 6). 

The witness Baker testified as a textile engineer. He 
made tests on samples of plaintiff’s robe which he described 
as hll-cotton chenille (App. 15). He made combustion tests 
on the sample, as well as on a sample of another chenille 
cloth he purchased on the open market (App. 19). Both 
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burned in the test, the sample from plaintiff’s faster than 
the comparison sample (App. 20). The Court refused to 
permit witness, over objection from defendant, to testify 
that plaintiff’s robe was inherently dangerous to consumer 
use. 

The Court granted defendant’s motion for a directed ver¬ 
dict on its behalf, giving his reasons to the jury in so doing 
(App. 42, 43). 

SUMMARY OF THE ARGUMENT. 

1. The Court did not err in directing a verdict for the de¬ 
fendant. There was no evidence whatever to support 
plaintiff’s claim of breach of implied warranty. 

2. The Court did not err in refusing to permit the witness 
Baker to give an opinion as to the “inherent” dangers 
of the fabric for consumer use. 

3. The Court did not err in refusing to permit a part of the 
robe to be burned in the presence of the jury. 

ARGUMENT. 

1. The court did not err in directing a verdict for the de¬ 
fendant. There was no evidence whatever to support 
plaintiff’s claim of breach of implied warranty. 

As we pointed out in the statement of facts, plaintiff’s 
action is based solely and exclusively on a breach of an im¬ 
plied warranty . At no time did she seek to recover on the 
theory of negligence—in fact negligence as a theory for re¬ 
covery was rejected by plaintiff’s counsel (App. 32-33). 

We believe that it requires no citation of authority to 
assert that the rule of caveat emptor , while modified to some 
extent by statutory enactment in many of the States of the 
Union, or by a trend of liberal decisions, has not been en¬ 
tirely obliterated from the field of jurisprudence. In this 
jurisdiction, the law of implied warranties is defined and 
limited by Title 28, Section 1115 (D. C. Code 1940). All 
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actions in this jurisdiction from the effective date of the 
statute must be brought within the scope and limitations 
thereof. Hanback v. Dutch Baker Boy. Inc., 70 U. S. App. 
D. C. 39S, 107 F. 2d 203. If the facts of the case fail to meet 
the requirements of the statute then the rule of caveat 
emptor still obtains. Plaintiff at this trial below relied upon 
Section 1 thereof, which reads as follows: 

“(1) "Where the buyer, expressly or by implication, 
makes known to the seller the particular purpose for 
which the goods are required, and it appears that the 
buyer relies on the seller’s skill or judgment (whether 
he be the grower or manufacturer or not), there is an 
implied warranty that the goods shall be reasonably 
fit for such purpose.” 

Title 28, Section 1115 {1) D. C. Code, 1940. 

An analysis of this section indicates that: 

1. The plaintiff either expressly or by implication must 
make known to the defendant the particular purpose for 
which the robe was required, and 

2. It must appear that the plaintiff relied on the seller’s 
skill or judgment, before an implied warranty of fitness may 
be relied on by the plaintiff. 

Let us look to the record for the facts. The plaintiff’s 
testimony as to the purchase of the robe is the only testi¬ 
mony.' introduced on her behalf. In substance it mav be 
• * 

fairly stated thusly: On January 3, 1942, she decided to 
purchase a couple of lounging robes. She wanted two dif¬ 
ferent weights of material. She first went to the Hecht 
Company and purchased what she, herself, described to be 
a “rayon crepe silk robe.” Obviously she knew what a 
rayon crepe silk robe was. She then went to Lansburgh’s 
and went to the bargain basement. There the robe in ques¬ 
tion, together with other robes, was hanging on a display 
rack. She, herself, selected the robe from the rack. She 
described it as “a blue, sort of Copenhagen blue chenille 
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robe, with a soft nap or pile or design of robe.” (App. 21.) 
On cross-examination she was asked: 

Q. Well, is it chenille? You are familiar with 
Chenille? 

A. Yes sir; It is a chenille robe.” (App. 32) She 
was also asked on Cross-examination. 

Q. The whole rack was right in front of you; you 
had verv easv access to the rack; vou waited on vour- 
self, did you not, you examined and selected this gar¬ 
ment ? 

A. I selected it. I did not wait on myself. 

Q. Well, you took the garment as it was; you took it 
to the salesgirl to have it wrapped? 

A. That is right. 

Q. Xo question about that: is there? 

A. Xo. (App. 28-29.) 

Taking the foregoing testimony which as we said, t'trm. 
is the only testimony of the purchase in the record, we con¬ 
tend from the record that the plaintiff knew what a chenille 
robe is; that she knew that it was loose, fluffy material (App. 
2S) and that she relied entirely upon her own skill or judg¬ 
ment in the selection of the garment. Xowhere in the record 
is there any evidence that there were or that she relied on 
any representations of the store employees or on their judg¬ 
ment or skill in the selection of the article either expressly 
or impliedly. There is nothing brought to the attention of 
the defendant either expressly or impliedly by the plaintiff 
as to the particular purposes for which the robe was re¬ 
quired and again, there can be no doubt that the plaintiff 
relied on her own particular skill or judgment. Thus, both 
elements of the statute are lacking. It is not enough to 
argue that, by the mere sale of a chattel hi essr. an implica¬ 
tion arises that it is fit for the purposes for which it was 
sold. The statute being in the conjunctive imposes the addi¬ 
tional requirement that the buyer actually relied upon the 
skill, judgment or experience of the seller. Both conditions 
must co-exist. 46 Am. Jur. § 346 . p. 529 (cases cited). 
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“The two conditions usually laid down to determine 
whether such warranty is made are, first, did the buyer 
make known to the seller the special purpose for -which 
he buys? and, second, Did he justifiably rely upon the 
seller’s judgment?” Mariash on Sales , Section 120, p. 
325. 

“It will be observed that, in order to bring a case 
within the purview of the act, two things must appear; 
First, that the seller must be informed, expressly or by 
implication, of the purpose for which the goods are 
purchased; and, second, the buyer must appear to have 
rtelied on the seller’s skill and judgment.” Wasser- 
strom v. Cohen . 165 App. Div. 171,150 X. Y. S. 638, 640. 

“This warranty depends upon the existence of two 
facts: First, knowledge conveyed from the buyer to 
the seller of the particular use to which the article is 
to be put; and, second, reliance on the seller’s skill and 
judgment. * * * Keenan v. Cherry & Webb, 47 R. 1.125, 
131A 309. 

“As a general rule, notwithstanding goods are sold 
for a particular use, if the buyer himself understands 
what he wants and has a full opportunity to acquire a 
knowledge of anv fact necessarv to enable him to form 

c 1 ^ * V 

a correct estimate, and selects such goods as he deems 
adequate to the intended use, there is no warranty of 
the fitness for such use. The existence or non-existence 
of an implied -warranty of fitness for a particular pur¬ 
pose must, and necessarily does, depend upon whether 
the buyer relied upon the skill or judgment of the 
seller * * # . 46 Am. Jar. § 348 , p. 533. 

f ‘The Court quotes the section of the Uniform Sales 
Act * * * and says: ‘ This warranty depends upon the 
existence of two facts: First, knowledge conveyed 
from the buyer to the seller of the particular use to 
which the article is to be put; and, second, reliance on 
the seller’s skill and judgment.’ ” Bramdenberg v. Sam¬ 
uel Stores, 211 Iowa 1321, 235 N. W. 741. 

“An implied warranty of fitness does not arise how¬ 
ever unless ‘it appears that the buyer relies on the 
seller’s skill or judgment.’ ” * • • Flyrm v. Bedell Co. 
of Massachusetts, 242 Mass. 450, 453,136 N. E. 252. 
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“In this case there is no proof to satisfy the statutory 
requirements that the buyer must make known to the 
seller the particular purpose for which the goods are 
required, and must rely on the seller’s skill or judg¬ 
ment. In the case of the waist, no questions whatever 
were asked. In the case of the dress, the only question 
was: Would it wear well? The claimed defect was 
one which could be detected by examination. The dealer 
had examined it, through his employe, before the sale, 
and claimed no defect existed. The objection urged is, 
not that the dress was not fit to wear or that it would 
not wear well, but that the material was not as good as 
it should have been in a garment offered for sale at 
such a price. I do not believe a mere purchase from a 
retail dealer sufficiently raises a presumption that the 
buyer relied on the skill or judgment either of the 
seller or his salesman. So to hold would wipe out the 
whole doctrine of caveat emptor, which the act in ques¬ 
tion contains no indication of legislative intent to ac¬ 
complish.” Bonicit, Teller Co. v. Kivlen, 150 N. Y. S. 
966. See also: Ryan v. Progressive Grocery Stores, 
255 N. Y. 388, 175 N. E. 105. 

From the foregoing cases it will be seen that without both 
elements provided for by Section 1 of the statute being pres¬ 
ent, the plaintiff failed to make out a case for submission to 
the jury. 

There is no claim in this case that the robe was purchased 
“by description” from the defendant as contemplated by 
Section 2 of the statute. The plaintiff below at no time, nor 
does she before this Court, in anywise contend that her action 
comes within the scope or intendment of Section 2. Cases 
will be found in which the courts accepted the construction 
of Section 1 as cited, supra, such as the opinion of Cardoza, 
J., in Ryan v. Progressive Stores , supra, but held under the 
particular facts of the case before them that the plaintiff 
might contend that as the sales were made by description, 
Section 2 of the Act would apply and the plaintiff might be 
entitled to recover on the theory that the article sold was 
not one of “merchantable quality.” The Municipal Court 
of Appeals for the District of Columbia also recognized a 
similar application of the statute in Mars v. Herman, 37A 
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2d, 351. The record here precludes any right on the part of 
plaintiff to invoke Section 2, because, first, the robe was not 
sold by description, and second, the robe was selected from 
the rack, by the plaintiff, relying on her own judgment en¬ 
tirely. 

The next point argued for the defendant, is that the plain¬ 
tiff made no showing of any kind, that the robe in question 
was not as the statute says ‘‘reasonably fit for such pur¬ 
pose/’ 

Obviously the only purpose for which the robe was pur¬ 
chased was to be used as a lounging robe. Was it fit for 
the purpose of a bath robe as said by the Court in Branden¬ 
burg v. Samuel Stores , supral The only way to determine 
whether it met the purpose for which it was purchased was 
to wear it. The plaintiff testified she did. She says she 
wore it two or three times before the accident. There is no 
showing on her part that it did not serve that purpose. In 
fact, were it not for her own negligence in setting herself on 
fire, as testified to by her own witnesses, it might well still 
be worn and used as a lounging robe. What is the test to be 
applied to the language of the statute? 

It is this: 

“The implied warranty of the statute that goods sold 
for a known particular purpose ‘shall be reasonably fit 
for such purpose’ (Cl. 1, Sec. 15, Chap. 165, R. S.) mea¬ 
sures the buyer’s right of recovery and the seller’s lia¬ 
bility. It is accordingly held that in the sale of wear¬ 
ing apparel, if the article could be worn by any normal 
person without harm and injury is suffered by the pur¬ 
chaser only because of a supersensitive skin, there is 
no breach of the implied warranty of reasonable fitness 
of the article for personal wear.” Ross v. Porteous, 
Mitchell & Braun Co., 136 Me. 118, 3A 2d 650, 652, 
citing 

Flynn v. Bed ell Co.. 242 Mass. 450. 136 N. E. 252, 27 
A. L. R. 1504: Bradt v. TJollairay, 242 Mass. 446, 
136 X. E. 254. 

“If the purchaser makes known the purposes for which 
he purchases, it will be enough that the merchandise is 
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good for the ordinary purpose of such merchandise. 
If a special purpose is desired it must be indicated.’’ 

Mari ash on Sales, Section 119, p. 325. 

“Fitness for the purpose meant no more than mer¬ 
chantability; it did not mean adaptability for some spe¬ 
cial use.” 

Standard Rice Co. v. P. R. Warren Co., 262 Mass. 261, 
159 X. E. 508. See also: 

Smith v. Denholm McKay <£ Co., 28S Mass. 234, 192 
X. E. 621. 

“The term 4 merchantable’ does not require that the 
article shall be of first quality, but means that the ar¬ 
ticle shall be vendible upon the market in the ordinary 
course of business and at the average price of such 
article, having in view the kind of article referred to in 
the contract.” 

Goldmark v. Simon Bros. Co., 110 Xebr. 614, 194 
X. W. 686. 

“And ‘salable or merchantable’ does not onlv mean 
that it may or should be sold in the market, but it also 
means, as defined by this court, ‘that it shall be of or¬ 
dinary quality, marketable quality, bring the average 
price, at least of medium quality or good class, good 
lawful merchandise of suitable quality, good and suffi¬ 
cient of its kind, free from any remarkable defects.’ ” 

Stevens Tank, etc. Co. v. Berlin Mills Co., 112 Me. 336, 
92 A 180. 

“Merchantability means that the article sold shall be of 
the general kind described and reasonably fit for the 
general purpose for which it shall have been sold. * * * 
Under the Sales Act a dealer who sells articles which 
ordinarily are used in but one way impliedly warrants 
fitness for use in that particular way, unless there is 
evidence to the contrary. This is only a warranty of 
merchantability. Keenan v. Cherry <£■■ Webb, supra. 

“The Court further says: ‘It has been suggested that 
the warranty referred to in the Sales Act did not relate 
to general merchantability, but only to some specific 
purpose of the buyer. Williston, § 248. Merchantability 
means that the article sold shall be of the general kind 
described and reasonably fit for the general purpose 



12 


of which it shall have been sold. The buyer’s particu¬ 
lar purpose may be equivalent to nothing more than 
his general purpose, or it may relate to his more speci¬ 
fic purpose . . . Under the Sales Act a dealer who sells 
articles which ordinarily are used in but one way im¬ 
pliedly warrants fitness for use in that particular way, 
unless there is evidence to the contrary. This is only 
a warranty of merchantability. In American Tank Co. 
v. Revert Oil Co. 10S Kan. 690, 196 P. 1111, are cited 

numerous cases where merchantabilitv is identical with 

•> 

fitness for the particular purpose of the buyer. Our 
conclusion, therefore, is that the section included a war¬ 
ranty of merchantability in this case ... Applying these 
principles to the instant case, there was but one pur¬ 
pose for which this purchaser intended to use the coat, 
viz., to wear. The dealer was prima facie chargeable 
with knowledge of this particular purpose. The war¬ 
ranty of merchantability was that the coat was fit to 
wear, not for any particular length of time or satisfac¬ 
torily to the buyer, but to wear as an article of apparel. 
The only way to know whether a coat was so fit to wear 
was by wearing it.” 

Brandenberg v. Samuel Stores, 211 Iowa 1321, 235 
N. W. 741. 

There was no showing by plaintiff that the robe was not 
merchantable. 

Section 1 of the statute, is clearly and unmistakably modi¬ 
fied by Section 3, which reads: 

‘‘If the buyer has examined the goods, there is no 
implied warranty as regards defects which such exami¬ 
nation ought to have revealed.” 

We respectfully urge, that but only one meaning can be 
ascribed to this language. To us, as well as to the Trial 
Justice below, it meant that even if plaintiff had made a 
substantial compliance with Section 1, as the Courts indi¬ 
cate she must before permitting recovery, yet, nevertheless, 
if she was afforded opportunity of reasonable inspection '©f 
the article, before purchase, and she did make such an 
examination, then the warranty did not apply. In other 
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words, we revert to the doctrine of caveat emptor. Did the 
plaintiff examine the robe before she purchased? Remem¬ 
ber this, plaintiff is a graduate of a law school—in fact was 
taking post graduate work at the time of the accident. She 
is therefore not exactly a lay witness and, we say confi¬ 
dently, was aware of this provision of the statute when she 
testified and knew its implications. On her direct examina¬ 
tion she was asked if she had made an examination of the 
robe before purchase. She indicated that she had, but a 
cursory examination, and that for but color and size (App. 
26). On cross-examination she attempted to repeat this 
statement, but she overlooked her testimony given at the 
first trial. The following occurred: 

Q. Now, I direct your attention to the questions and 
answers, which questions I propounded to you and 
which answers you gave, and I read from page 59 of the 
transcript, and I ask you now whether I did not ask 
these questions and you make these answers: 

“Q. What inspection did you make of this”—mean¬ 
ing that robe—“Did you inspect it as to color, texture, 
style and design?” 

“A. Yes, sir.” 

Q. I am only asking you now if you did not examine it, 
as 1 said, very carefully. A. All right; it is on the rec¬ 
ord. I examined it carefully. 

Q. Your answer is that you did; is that correct? 
A. All right. 

Consequently, she now’ admits she examined the robe for 
texture as well as color and design. She admitted it w’as a 
chenille robe (App. 32); that it was a soft pile material, 
fluffy in its texture (App. 21). She obviously knew what 
chenille (a commonly known cotton fabric known to every 
woman) was. Could there be anything clearer within the 
meaning of the statute to justify our contention that the 
plaintiff inspected the robe to such an extent that Section 3 
must be applied, as the Court applied it below. 
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“Generally after the buyer makes a personal inspec¬ 
tion of the goods he will not be deemed to have relied 
upon the seller, and in fact the section itself expressly 
provides that in such case there shall be no warranty. 
The section goes even further, and provides that there 
will be no warranty as to any defect which the exami¬ 
nation should have revealed, even though not actually 
discovered.” Maruish on Sales, p. 329, Sec. 121. 

The authorities seem uniform that if an examination rea¬ 
sonably discloses the nature and composition of the article 
as it appears to the senses, and that there are no latent de¬ 
fects which could not be disclosed or discovered by such an 
examination, then there is no implied warranty. No at¬ 
tempt whatever has been made in this case to show that the 
robe contained latent defects. There is no showing below, 
and no contention here that the fabric or the finished gar¬ 
ment was at any time impregnated with foreign or noxious 
substances, such as chemicals or compounds, such as could 
not be detected by examination, or such as would make the 
varment harmful to the human bodv when worn; nor such as 
would attract fire or cause quick combustion any more than 
countless other articles made from cotton pile such as 
babies’ diapers, cotton underwear, chenille bed spreads, cot¬ 
ton curtains now adorning millions of American homes, cot¬ 
ton scarfs, women’s veils or other articles too numerous to 
mention, and which every woman, if not every man, knows 
will take fire and burn very rapidly, when brought into con¬ 
tact with open flame. Any person with average common sense 
knows that cotton, or anything made from cotton, like rayon, 
will burn rapidly when set on fire, but by like token is not 
per $e dangerous unless set on fire by flame. We confidently 
assert, that if statistics were available, they would prove 
beyond peradventure of doubt that most of the garments 

worn todav are made of cotton. And we also confidently 
• » 

assert, that at this time, no process, chemical or compound 
has yet been discovered or devised which can be used to 
process or treat cotton fabrics or to make them permanently 
fire proof or reasonably fire retardant. If there were, this 
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case would have been tried the second time on that theory. 
Those charged with the conduct of the war would have found 
some way to prevent soldiers and especially fliers from go¬ 
ing to flaming deaths. 

In plaintiff’s brief on appeal (p. 14) he uses the word 
“explode” when referring to the manner in which the robe 
burned after it was set on fire. The use of this word is thor¬ 
oughly unjustified. An examination of the record will dis¬ 
close that it was never used by any witness who testified. 
On the other hand the record discloses that although the 
robe “burned rapidly”, or the flames “shot up to the shoul¬ 
der”, there was no explosion in any sense of the word. In 
fact the robe was only partially burned. It was offered in 
evidence below. Part of it was burned on the left side. 

The court will remember that the witnesses Coonev and 

•» 

Miller first tried to beat the flames out with their hands. 
Because of the manner in which plaintiff had double knotted 
herself in it, they could not get the robe off. Cooney had 
to go into an adjoining room to get a cover to smother the 
flames. This all took some time at least—yet, most of the 
robe is still in plaintiff’s possession. It is submitted that 
the flames were such as would occur if any loosely con¬ 
structed garment such as cotton underwear, nightgowns, 
had taken fire. 

The court did not err in refusing to permit the witness 
Baker to give an opinion as to the “inherent” dan¬ 
gers of the fabric for consumer use. 

The plaintiff took the deposition of the witness C. A. 
Baker as a textile expert. After having testified that he 
made a test of a sample of the plaintiff’s robe “to estab¬ 
lish the safety factor of the fabric” (App. 14) he was asked 
to give the results of the test. We objected to the question 
and answer as a whole. When the deposition was offered in 
evidence and considered by the Court, the objection was re¬ 
newed to the whole question. The Court permitted the ques¬ 
tion to go into the record with the exception of the last sen- 
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tence which reads “We stated the opinion that the backing 
fabric, being loosely constructed and with the cut pile yarns 
surfacing the fabric, the rate of burning was such that the 
fabric was considered inherently dangerous to consumer 
use.’* The witness Baker was further asked to give an 
opinion as to whether or not cloth of this type, if made into 
a garment “would be safe for consumer use.” We also 
objected to this question which the Court sustained. These 
two rulings are the subject of an assignment of error on 
the part of the plaintiff. In plaintiff’s brief, covering argu¬ 
ment on this point, she states that the “real question before 
the jury was whether or not the robe purchased by appel¬ 
lant was reasonably fit to be worn as a robe.” We agree 
with that contention. Plaintiff argues that it could not be 
reasonably fit to be worn if it would “explode” when 
brought into contact with flame. As w’e said, supra , there 
is no justification for this statement in plaintiff’s brief. In 
her brief, she again states that wiien she examined it she 
examined it only for color and weight. This is in the 
very teeth of her testimony on cross-examination. The 
parties to the action are in agreement that the only ques¬ 
tion for decision was whether or not the robe in question 
was reasonably fit for the purposes intended to be used, 
viz., a lounging robe, not whether it had inherent dangers. 
It must be conceded that the robe had been worn bv the 
plaintiff on at least two or three occasions prior to the 
night of the accident w’hen, by her own negligence, she set 
herself on fire. This fact seems not to have been made 
known to the witness Baker. 

We took the position below, that the questions pro¬ 
pounded to the witness Baker were correctly excluded by 
the Court. Opinion testimony may not be introduced w’hen 
the answers sought to be elicited would invade the province 
of the jury. That is horn-book law. Expert opinion testi¬ 
mony is never admissible when the subject is one of com¬ 
mon knowledge or to which the facts intelligently described 
to the jury and understood by them and from which they can 
form a reasonable opinion for themselves. Kenney v. Wash- 
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ington Property, 76 U. S. App. D. C. 43, 128 F. 2d 612; 
Walker v. Dante, 61 U. S. App. 175, 58 F. 2d 1076; King v. 
Davis. 54 U. S. App. 239, 296 F. 986; Brannan v. Win sat t, 54 
U. S. App. 374, 298 F. 822; Henkel v. Varner , 7S U. S. App. 
D. C. 197,138 F. 2d 934; 20 Am. Jur. § 780, 781, p. 651: 

“* * * nor can lie (expert witness) give his opinion 
as to conclusions from facts within his special skill or 
knowledge when that opinion answers the precise ques¬ 
tion for determination by the jury. An expert is one 
who, by study or practical experience, has acquired a 
knowledge or skill or understanding beyond that of the 
average man.” Farris v. Interstate Circuit , 116 F. 2d 
409, 412. 

As we pointed out before, the plaintiff having examined 
the robe and observing that it was a long, soft, fluffy cotton 
fabric, such that any person could readily see would burn 
just as any other loosely knit cotton fabric would burn 
this fact could be determined without the necessitv for anv 

* i 

expert testimony. Before expert testimony can be received, 
and that always lies within the discretion of the Court, it 
must be shown that the expert was competent by special 
skill or learning to qualify as such and that the issues of 
the case were such that could not be resolved by testimony 
without the aid of experts to aid the jury in that regard. 
As the Court pointed out in its opinion, and as we said, 
supra, there is no claim that the garment or the fabric from 
which it was manufactured was impregnated with any 
chemicals, compounds or foreign substances such as to make 
it attractive to flame. There was, therefore, no reason for 
any opinion evidence to be introduced in aid of the function 
of the jury. 

The court did not err in refusing to permit a part of 
the robe to be burned in the presence of the jury. 

“What the court will allow a jury to see for itself is 
largely within the discretion of the court. The admis¬ 
sion or rejection of demonstrative or real evidence rests 
largelv in the discretion of the court.” 

32 C. J. S. 454. 
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“One desiring to make an experiment in court • • # 
should first show that the experiment is to be made, or 
was made, as the case may be, under conditions and 
circumstances similar to those prevailing at the time 
of the occurrence involved in the controversy.” 

20 Am. Jur. Sec. 756, p. 628. 

“The admission of evidence of experiments or per¬ 
mitting them to be performed is a matter peculiarly 
within the discretion of the trial judge, and this dis¬ 
cretion will not be interfered with unless it is apparent 
that it has been abused.” 

26 Am. Jur. § 755, p. 628. 

CONCLUSION. 

The defendant earnestly contends that the plaintiff failed 
to make out any case for submission to the jury and that 
the action of the Court in directing a verdict was in keep¬ 
ing with the law of implied warranties. For the Court to 
hold otherwise on the record in this case, would be to make 

everv manufacturer of cotton fabrics an insurer to the 
» 

extent that the same would be fireproof. It would be devas¬ 
tating in its implications to the cotton manufacturing busi¬ 
ness of this country. When manufacturers undertake to 
create and market cotton garments treated with chemicals, 
compounds or any other substances known to be dangerous 
whether from the results of fire or from just ordinary con¬ 
tact with the human body, the law recognizes to some extent 
the application of an implied warranty but nowhere in 
the law have we been able to find a trend or even a deci¬ 
sion which would seem to indicate imposing a warranty 
on the manufacturer or vendor of cotton fabrics which, be¬ 
cause of the very nature of cotton itself combustion occurs 
when brought into contact with open flame. That is what 
the plaintiff is asking this Court to do. The verdict and 
judgment below should be affirmed. 

Respectfully submitted, 

Austin F. Canfield, 

William T. Hannan, 

i Attorneys for Appellee. 
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1 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

Doris E. Deffenback, 

1940 Biltmore Street, N. W.. 

Washington, D. C., 


vs. 

Lansburgh & Bro., 
a corporation, 

420 7th Street, N. W., 
Washington, D. C. 
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COMPLAINT FOR DAMAGES FOR BREACH 
OF WARRANTY 

1. This Court lias jurisdiction under Sections 305 and 306 
Qf Title 11 of the 1940 Code of Laws for the District of 
Columbia. 

2. The plaintiff says that on, to wit, January 3, 1942, 
she purchased a blue chenille dressing robe from the 
defendant, Lansburgh & Bro., a corporation, and the 
defendant impliedly represented to plaintiff that the robe 
could be worn without danger in its ordinary use in the 
home, and plaintiff relied upon this warranty. 

3. On January 17, 1942, while plaintiff was wearing the 
robe, a spark flew from a lighted match against the robe 
causing it to be immediately ignited, and, by reason of the 
type of construction of the fabric contained in the said 
robe, making it inherently dangerous in consumer use, 
the flame was caused to spread rapidly over the garment 
and causing severe bums to the arms and bodv of plain¬ 
tiff. 

4. Plaintiff suffered extensive third degree bums of the 
entire left arm, forearm and second and third degree bums 
of the left side of the chest and the axilla which required 
skin graft and required to remain in the hospital until 
April 20th, 1942, and to remain away from her employ¬ 
ment until August 1, 1942. 

5. Plaintiff says that by reason of the defendant’s 
breach of warranty of fitness covering the robe above 
described she has incurred expenses for medical, hospital, 
nursing, etc., in approximately the sum of $4,000.00 and 
in addition was required to stay away from her employ¬ 
ment until August 1, 1942, as a result of which, 

2 plaintiff has been caused severe mental and physi¬ 
cal suffering, which condition is permanent. 
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Wherefore, the plaintiff demands judgment for damages 
in the sum of $50,000.00 and costs. 

Cornelius H. Doherty, 

1010 Vermont Avenue, N. W., 
Washington, D. C. 

Francis J. Kelly, 

Munsey Building, 

Washington, D. C., 

Attorneys for Plaintiff. 

Plaintiff demands a trial by jury of the issues herein. 

Cornelius H. Doherty, 
Attorney for plaintiff. 

• • • 

3 ANSWER 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

1. Defendant denies the allegations contained in para¬ 
graphs 2 and 3 of the complaint, and specifically denies 
that the plaintiff was injured as a result of a breach of 
warranty on its part. 

2. Concerning specifically the allegations in paragraph 
3 regarding the igniting of the robe in question, defendant 
states that it is without knowledge or information sufficient 
to form a belief as to the truth thereof; it denies that the 
construction of the fabric of said robe was inherently 
dangerous. 

3. Respecting the allegations in paragraph 4 of said 
complaint with regard to plaintiff’s injury and damage, 
defendant states that it is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth thereof. 
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Third Defense 

Such injuries as the plaintiff received were sustained 
by her as a proximate result of her own negligence. 

Simon, Koenigsberger & Young 
Leroy S. Bendheim 
340 Woodward Building 
Washington, D. C. 

Attorneys for Defendant. 

• « • 


Doris E. Deffeback 

Plaintiff 

vs. 

Lansburgh & Bro., 
a corporation, 

Defendant 



Civil No. 18,922 


4 VERDICT AND JUDGMENT 

This cause having come on for hearing on the 4th 
day of October, 1944, before the Court and a jury of 
good and lawful persons of this district, to wit: 

Clayton D. Longhran 
Marie L. Caden 
Joseph L. Bonorband 
Philip B. Lipscomb 
Philemon F. H. Bronssean 
Joseph A. Kunkiewicz 
Lillian T. Harper 
Albert F. Grassman 
Joseph A. Kinnahan 
Mildred G. Reid 
Emma H. Emerson 
Marian B. Faxis 

who, after having been duly sworn to well and truly try 
the issues between Doris E. Deffeback, plaintiff and Lans- 
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burgh & Bro., a corpu, defendant and after this cause is 
heard and given to the jury in charge, they upon their 
oath say this 5th day of October, 1944, that they find for 
the defendant against said plaintiff, By direction of the 
Court. 

Wherefore, it is adjusted that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff its costs 
of defense. 

Charles E. Stewart, Clerk, 
Bv R. Page Belew 

Deputy Clerk. 

By direction of 
Justice Jennings Bailey 

• • « 

8 INGA STEJNEGER MILLER, 

a witness called on behalf of the plaintiff herein, 
having been by the aforesaid Notary’ Public duly sworn 
to tell the truth, the whole truth, and nothing but the 
truth, and, having so sworn, did testify as follows in re¬ 
sponse to interrogatories propounded to her upon 

• • # 

DIRECT EXAMINATION 


• • * 

11 By Mr. Doherty: 

Q. And did anything out of the ordinary occur 
that evening? A. No. 

Q. I mean at any time during the evening? A. Two 
friends of hers dropped in a little later, two gentlemen, 
whose names I do not recall. They were utter strangers 
to me. 

Q. Did there come a time sometime that evening when 
something did happen? A. Oh, yes. I should say - I 



paid no particular attention to the time as to the exact 
hour when this occurred, but Mr. Cooney and I 

12 left fairly early; I should say somewhere between 
eleven and twelve is my recollection of about when 

we intended to leave, and we had our coats in her dressing 
room. I went to get our coats; and Miss Deffeback, when 
we came back from dinner, she had gotten on a pair of 
lounging pajamas, and over her lounging pajamas she 
had put on what looked to me like one of those tufted 
robes - I know that is what it was, we call them chenille. 

The closet door let’s say was along - T gave you orig¬ 
inally what I considered was the plan of the room, as I 
recalled the exact location of the furniture, and exactly 
where this burning occurred. Well, I can draw another. 

As I recall, to the right far part of the room was a 
couch, day bed, with the foot towards the entrance door 
here, (indicating); to the right of the entrance door was 
a dressing room, in which Mr. Cooney’s and my coat 
were. Immediately in front of that door was a small 
round table, about knee height. 

Miss Deffeback was standing immediately to the left 
and a little back of that table, with Mr. Cooney facing 
her and me, as I came out of this dressing closet door 
with the coats in my hand. 

My distinct recollection was that Miss Deffeback was 
standing with her left hand raised making a fanning 
motion attempting to put out a match that was burning. 
She did not succeed in getting it out by the fanning, con¬ 
tinuous fanning, and eventually dropped her arm down 
to about the level of her knee, which was apparent from 
what immediately occurred, because, just as I looked at 
her, and caught that motion, the same moment I saw a 
blue flame, shot with red at the extreme top, shoot- 

13 ing over her left shoulder, and up on the left part 
of her back. 
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Q. Did that happen very quickly? A. It happened 
so suddenly that it was almost, well, quicker than you 
snap your fingers almost. I have never seen anything 
like it. It was perfectly awful. Naturally, I was horrified. 
Mr. Cooney and I both jumped for her. I dropped what 
I had in my hands, the coats, on the floor, and sprang 
for the back of her, and he for the front of her, and I 
pulled it off from the nape of her neck, or left shoulder 
and left side of the back. Mr. Cooney reached her from 
the front and pulled this robe from the left front. This 
robe had been tied around her waist with a double knot 
so that it was impossible for us to pull the garment any 
farther than to her waist. 

Q. What did you do to assist her? A. Miss Deffe- 
back was so shocked and so hurt that she screamed several 
times. We finally got her to the floor - I shouldn’t say 
“finally” because it wasn’t but a second before I got her 
on the floor, and reached for the small scatter rug but, 
realizing that the scatter rug wasn’t going to be large 
enough to completely cover her because she was partly 
on it, I reached for the cover on this day bed and wrapped 
that around her, thereby smothering the flames. 

Incidentally, the flames were so hot. even after we had 
gotten her on the floor, from the material that was still 
' burning that it singed my eyebrows, and my eyelashes, 
and my hair on the left side caught on fire. 

• • * 


CROSS EXAMINATION 

* • # 

18 Q. Now, did she wear that robe then from the 
time she made the change until the fire occurred? 
A. Yes, sir: she still had the robe on at the time of 
the fire. 

Q. What did you do that evening; play any cards? 
A. No, we didn’t play any cards. We sat around and 
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talked. We were all Columbus University students. We 
discussed the alumni association, and talked about our 
friends, and, as I said before, two gentlemen friends of 
Miss Deffeback dropped in, and we chatted with them for 
a while. 

Q. About what time did they come in, do you know? 
A. My impression was that it wasn’t so terribly long 
after we had been there, about nine or nine-thirty. 

Q. Did you have any refreshments that evening? 
A. Yes, we had a few highballs. 

Q. And I take it, Miss Miller, that as you drank your 
highballs there was quite a bit of smoking, cigarette smok¬ 
ing on the part of all of you during the course of the 
evening, was there not? A. No; I, myself, smoke, I 
should not say considerably; I am a rather conservative 
smoker. I didn’t notice that anybody smoked an ex¬ 
orbitant amount. 

Q. I didn’t mean that. A. I understand what you 
mean. 

Q. I mean as we have been smoking here today, oc¬ 
casionally somebody would light a cigarette? A. Yes, 
sir. 

• • • 

19 Q. Would you say she smoked once or twice 
j before the fire occurred? A. Yes. 

Q. Then, I take it, it got to be around eleven or twelve 
o’clock, and you and Mr. Cooney decided you would leave? 
A. Yes. 

Q. And you went into the dressing closet to get your 
coats, and up to that time there had been no fire, or any¬ 
thing of that kind occur? A. Absolutely nothing. 

Q. Mr. Cooney had arisen, too? A. Yes. 

Q. And was waiting for you to bring the coats out? 
A. He was standing, waiting for me, talking with Miss 
Deffeback. 

Q. And as you came out, I take it the first thing you 
noticed was Miss Deffeback waving, or fanning, a match 
in her hand? A. That is right. 
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Q. Did you see that match drop finally? A. I didn’t 
see it drop, no. 

Q. Then, as she fanned the match, did I understand 
you saw the flames as they ignited on the robe? A. Yes, 
sir. 

Q. Had she lit her cigarette then? A. I got the 
impression that she did not light it. I really don’t 
20 know whether she did, or not. That other action 
was so fast, I didn’t look to see whether she lit her 
cigarette, or not. I would assume, though, that she had. 

Q. You would say, then, that she was just in the act 
of lighting the cigarette, or had just finished lighting the 
cigarette? A. Yes, sir. 

Mr. Bendheim: I believe that is all I want to ask her. 

• • • 

24 DEPOSITION 

Pfc. Joseph J. Cooney, 600th Bomb Squadron, 
398th Bomb Group, Army Air Base, Rapid City, South 
Dakota, being first duly sworn on oath on behalf of the 
plaintiff testified as follows: 

• * # 

25 Q. Did anything out of the ordinary happen 

that night? A. Yes, it did. 

Q. Will you state what it was? A. As we were about 
to leave, Miss Deffeback was about to light a cigarette 
or rather I should say, she lit a cigarette and seemed to 
be attempting to extinguish the match with a downward 
swing of her arm. The match struck her knee and the 
gown which she was wearing went into flames. 

Q. Describe as well as you can the occurrence covering 
the cause of the fire which burned Miss Deffeback. A. I 
saw that the match struck the gown as she made the down¬ 
ward sweep of her hand and that flames resulted. 

Q. Would you state what you did to put out the fire? 
A. Mrs. Miller was the closest to Miss Deffeback, but at 
the time that her gown caught fire both Mrs. Miller and 
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I struck at the fire, however the flames seemed to creep 
up rapidly and Mrs. Miller and I tossed Miss Deffeback 
to the floor and at first attempted to extinguish the flames 
with our hands. Mrs. Miller grabbed a covering of a day 
bed close by and used that to extinguish the flames. We 
also attempted to tear the dressing gown from Miss Deffe- 
back, but we found great difficulty. We got part of the 
dressing gown torn. About this time I attempted to find 
something greasy for the burns, but the best I could find 
in the apartment was some butter in the icebox and we 
applied that to the bums on Miss Deffeback. 

26 Q. Where was Miss Deffeback taken? A. She 
was taken from her apartment to Emergency Hos¬ 
pital. 

• * • 

27 Q. About what time did the fire occur? A. To 
the best of my knowledge, it was about 11:00 P. M. 

Q. And at that time you and Mrs. Miller were leaving? 
A. We were about to leave. 

Q. You were standing? A. Yes. 

Q. While you were standing, Miss Deffeback proceeded 
to light a match, for what purpose? A. To light a cig¬ 
arette. 

Q. 1 What kind of cigarettes was she using? A. I didn’t 
notice. 

Q. What kind of matches was she using? A. I hadn’t 
noticed. 

Q. Well, was it the safety match head with a paper 
folder? A. I wouldn’t be able to say that now. 

Q. Did you smoke there that evening? A. Yes, I did. 

Q. Did you use any matches furnished by her? A. Not 
to my knowledge. 

Q. You wouldn’t remember if she had the safety 
matches "with the folders or the ordinary sulphur matches? 
A. No, I wouldn’t. 

23 Q. Would you say this match was a safety match 
with the paper stick on the end. A. I couldn’t say 
that either. 
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Q. Did yon help her look for the match after she 
struck it and it fell? A. There was no thought of look¬ 
ing for matches. We were more concerned with putting 
out the flames. 

Q. You don’t know whether she had a carton or paper 
match cover in her hand at the time this fire started. A. I 
do not know. 

Q. You wouldn’t recall whether she struck the match 
on any object in lighting it? A. I do not recall that. 

Q. Did Miss Deffeback smoke several cigarettes that 
evening? A. I paid little attention as to the number of 
cigarettes smoked. 

Q. Can you say whether she smoked more than one 
cigarette? A. I can say that she did. 

Q. Mrs. Miller also? A. Mrs. Miller also. 

Q. Did you notice what part of her gown that she was 
wearing caught fire first? A. Yes, I did. 

Q. What part did you observe catch fire first? 
A. About at the knee. 

Q. And the flames started from there and carried on 
upward? A. That’s right Sir. 

Q. Did you see the match break off at the time she 
struck it to light a cigarette? A. No, I did not. 

Q. Were you facing her at the time she went through 
these motions to light the cigarette? A. The truth is, 
I hadn’t noticed anything until as she was withdrawing 
the light from the cigarette and took the downward swing 
of her arm and was attempting to flick the match out. 

Q. The match was flaming then when you saw 
29 her light the cigarette? A. It was. 

Q. After she lit the cigarette she made motions 
to extinguish the light which caught on to the robe she 
was wearing? A. That’s right Sir. 

Q. Did she serve any drinks at her home that evening? 
A. Yes, she did. 

Q. What kind? A. Ordinary high balls. 



Q. Scotch and soda? A. I believe it was scotch and 
soda. 

• • • 

Q. How far distant away was Miss Deffeback at the 
time she struck the match and you were at the door pre¬ 
paring to leave? A. From six to eight feet. 

Q. Was she standing near a table or tray? A. She 
was standing near a coffee table I believe or a cocktail 
table. 

Q. Is that where the cigarettes and matches were lying? 
A. Well, I don ’t know if she had the cigarettes in her hand 
or if they were o nthe tray; she was standing there, when 
lighting the cigarette. 

Q. She lit her own cigarettes other times when she 
smoked? A. She did Sir. 

Q. You don’t recall lighting her cigarettes? A. I do 
not. 

Q. Or seeing any other persons who visited her that 
evening light her cigarettes for her? A. I do not. 

Q. It was after these other guests had gone that 
30 the accident happened, which was shortly before you 
and Mrs. Miller were about to leave? A. That’s 

true. 

Q. Do you know whether this gown had been cleaned 
any time previous to her wearing it that evening? A. I 
do not. 

• • • 

32 THE DEPOSITION OF C. A. BAKER TAKEN 
ON BEHALF OF THE PLAINTIFF, PURSUANT 

TO NOTICE 

• • • 

33 PRESENT: 

CORNELIUS H. DOHERTY, ESQUIRE, in be¬ 
half of the plaintiff; and 

AUSTIN F. CANFIELD, ESQUIRE, in behalf of the 
defendants. 
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Thereupon, counsel for the respective parties entered 
into the following 

C. A. BAKER 

was by the said Notary Public duly sworn to tell the 
truth, the whole truth and nothing but the truth in re¬ 
sponse to interrogatories then and there to him pro¬ 
pounded, stated as follows: 

Questions on behalf of the plaintiff 

Q. Mr. Baker, will you state your full name please? 
A. Cameron Arthur Baker. 

Q. Where are you employed? A. United States Test¬ 
ing Company, Inc., 1415 Park Avenue, Hoboken, N. J. 

Q. In what capacity? A. Employed as a textile 
engineer. 

Q. What kind of testing does the United States Test¬ 
ing Company do ? A. At the present time we are engaged 
in about 95% testing of textiles and in the engineer- 
34 ing fields, plastics, metals, etc. for the War Depart¬ 
ment and its agencies. 

Q. Do you specialize in the testing of textiles? A. Tex¬ 
tile testing is a basic field. 

Q. The Company has done that since its inception? 
A. Yes. 

Q. How long have you been with the United States 
Testing Company, Inc.? A. I have been with the Test¬ 
ing Company in Hoboken for the past 5 V 2 years. 

Q. Did you go to any school to study this particular 
type of work? A. Yes, I studied textiles in general at 
the New Bedford Textile School, New Bedford, Mass. 

Q. You followed that line since the time you left school? 
A. I have been in the textile field, yes. 

Q. Did there come an occasion that a piece of cloth 
was forwarded to you to be tested, or to the United States 
Testing Company, Inc., to be tested? A. By your firm? 
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Q. Yes, I will have to identify this a little bit more. 
A. You will have to. 

Q. Did there come a time that Francis J. Kelly of the 
Munsey Building, Washington, D. C., forwarded a piece 
of cotton cloth to you to be tested, or to the United States 
Testing Company, Inc., to be tested? A. Yes. 

Q. Can you state the date that it was received 

35 by you, approximately? A. Approximately Sep¬ 
tember 7. 

Q. Of what year? A. 1942. 

Q. Will you describe the type of cloth it was? A. We 
identified the fabric as one sample of Blue Chenille Dress¬ 
ing Robe Fabric. 

Q. What sort of a test was requested by Mr. Kelly? 
A. Flame resistance test to establish the safety factor 
of the fabric. 

Q. Did you personally make that test? A. Yes, I did. 
Q. Will you state what was the result of that test? 
A. The results of our test as stated in our Report No. 
34254 indicated that the fabric had a very low resistance 
to flaming, and that only a fraction of a second w T as re¬ 
quired for ignition purposes. That portion of a second 
being immeasurable, and from that ignition point, the 
flame flashed across the surface of the fabric spreading 
the flame rapidly and consuming the sample entirely. We 
stated the opinion that the backing fabric, being loosely 
constructed and with the cut pile yarns surfacing the 
fabric, the rate of burning was such that the fabric was 
considered inherently dangerous to consumer use. 

Counsel for the Defendant 

36 We move that the answer go out on the ground 
that this witness is obviously not qualified to make 

that answer. 

Questions on behalf of the plaintiff 
Q. In your test do you also go into the question of 
the type of construction of the fabric of which you make 
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the test? A. We did consider the fabric from a construc¬ 
tional point of view in forming our opinion. 

Q. What was the type of construction of the fabric in 
this particular piece of goods? A. The fabric was com¬ 
posed of warp and filling with pile ends inserted in the 
warp direction. 

Q. Was it a substantially constructed piece of cloth? 
A. The backing fabric is loosely woven. 

Q. Will you explain the construction of the pile on the 
front of the cloth, or face of the cloth? A. The pile 
ends are constructed of the low’ twist yarn, w’hich w’hen 
cut on the surface of the fabric permits the pile ends to 
separate freely giving a very soft finish to the surface. 

Q. Is the fact that those ends are open and not woven 
help to increase the rate of flash burn? A. The inflam¬ 
mability of a fabric is increased by use of a slight twisted 
pile yam. 

Q. If this particular pile were v’oven or more closely 
twisted, it v’ould turn into the fabric itself - w’ould that 
make it less flammable? 

\ 

Counsel for the defendant 

37 We object to the question on the ground that it 
is irrelevant incompetent and not material to the 
issues framed in this case. 

A. The fact that the pile yam is untwisted and in a 
cut state, permitting the individual fibers to separate does 
increase its rate of burning. 

Q. What kind of cloth is that? A. This fabric is 
classed as a chenille. 

Q. What type of a chenille ? A. An all cotton chenille. 

Q. Do you have any other piece of cotton cloth or a 
similiar piece of cloth to this, but a more substantially 
constructed v*eave? A. Yes, wre obtained in the open 
market a sample of chenille fabric w’hich is of the same 
type, but a much more substantial construction. 
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Q. Is that also a cotton chenille! A. This is too, a 
cotton chenille fabric. 

Q. Will you for the purpose of the record state the 
distinction between that piece of cloth which you refer 
to - I’d like to have a part put in the record as plain¬ 
tiff’s Exhibit A - and that cloth upon which the test was 
requested? A. The main constructional differences that 
are evident between the two samples, the closeness of 
weave in the backing fabric of Exhibit A, and the compara¬ 
tively high twisted pile yarn raises differences, cause the 
pile yarns to mat down closer to the backing fabric 
38 in Exhibit A, whereas the pile yarns in the sample 
submitted by our client stand out from the backing 
fabric. The openness of weave in the sample submitted 
by the client is caused by a lesser number of warp ends 
and filling picks being used in the backing fabric and a 
lower count or finer yam being used in both warp and fill¬ 
ing. I believe that covers the differences. 

Q. Mr. Baker then, will you state whether or not in 
vour opinion after making the test on this particular piece 
of cloth such cloth if made into a garment would be safe 
for consumer use! 

Counsel for the defendant 

Same objection 

A. iMr. Doherty, are you referring to the original 

sample or the comparative sample Exhibit A. 

% 

Q. I’m referring now to the sample of the goods sent 
to you to be tested, that is, the blue cotton chenille which 
was taken from the robe that was burned and which vour 
sample will be Exhibit B. A. From the results of ob¬ 
servations and test results, I am of the opinion that the 
sample submitted by our client, Francis J. Kelly and 
marked as Exhibit B would be inherently dangerous in 
consumer use for the purpose of bathrobes. 


1? 


Mr. Doherty: Your witness. 

39 Questions on behalf of the defendant 

Q. Mr. Baker, you said you worked somewhere in 
the textile industry, is that correct, before you came here? 
A. I didn’t say, but yes, I did before coming to the United 
States Testing Company, Inc., after graduating from New 
Bedford School, spend about six months with the Good¬ 
year Company in New Bedford, Mass. 

Q. What is the Goodyear Company? A. The Good¬ 
year Company is a tire fabric manufacturing concern at 
New Bedford, Mass. 

Q. Do they manufacture tires or products for use in 
rubber tires? A. Yes. 

Q. Now what textile school did you go to? A. The 
New Bedford Textile School. 

Q. Will you tell us what that is, please sir? A. The 
New’ Bedford Textile School is what wrould probably be 
classed as a trade school for the education of men in the 
textile engineering field. 

Q. It is confined to textile engineering is it not? 
A. The school is confined to textile engineering. 

Q. Did you ever have any training in the manufacture 
of textiles, particularly cotton fabrics? A. My training 
consisted of 50% classroom work and 50% manufacturing 
in the school. 

40 Q. Did the school manufacture cotton fabrics for 
textiles? A. The school did manufacture cotton 

fabrics for textiles, not for commercial purposes, but for 
training. 

Q. Did your school ever manufacture that type of cot¬ 
ton fabric known as chenille? A. The school did not 
manufacture the particular type of pile fabric in question, 
but other pile fabrics of similar nature. 

Q. Other than your training in the New’ Bedford School, 
have you had any experience or training in the manufac¬ 
ture of cotton textiles or fabrics? A. No. 
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Q. Now, after graduating from your school and spend¬ 
ing six months with the Goodyear Tire people, then you 
came here as an engineer with the United States Testing 
Company, Inc. A. Yes. 

Q. And you have been employed here as an engineer 
ever since? A. Y"es. 

Q. Your work here requires you to make tests on 
metals and plastics does it not? A. No, my work is 
entirely in the textile field. 

Q. But your concern here does make tests on plastics 
and metals does it not? A. It does, yes. 

Q. By the way, do you mind telling me how old 

41 you are? A. I am 27 years old. 

Q. Mr. Kelly sent you this swatch or sample 
which you have identified as Exhibit B? That is correct 
is it not? A. Yes, it is. 

Q. How big a sample did you cut to make your test 
for inflammability? A. We cut approximately three 4 x 5 
swatches from the sample submitted. 

Q. And when you exposed them to flame, were they 
lying flat on a surface or in what manner did you expose 
them to flame contact? A. Our test procedure consisted 
of placing the samples in a draft-proof open top chamber 
suspended in a vertical position. 

Q. You mean hanging? A. Yes. 

Q. And what was applied, a match? A. To standard¬ 
ize the procedure, we used a small gas flame built into 
the draft-proof chamber for this test. 

Q. Did you make any tests by using a match flame? 
A. As an experiment outside the regular test procedure, 
I did. 

Q. Now tell what you did. A. Simply ignited the sur¬ 
face of the fabric by the application of a match. 

Q. Is it not a fact Mr. Baker that by applying 

42 a gas flame to the fabric you would have a quicker 
application of heat or flame then you would by the 

use of a match - in other words, a more intense heat. 
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A. In this case the flame was regulated to approximately 
450°F. which is below the heat of a paper match which was 
found to be approximately 720°F. 

Q. That is a match which comes into immediate contact 
with the fabric. A. The flame from the match, and the 
flame from the gas jet were measured at the points where 
thev would make contact with an outside mass. 

Q. Now taking up that swatch or sample which you 
have produced here and which we have called Exhibit A, 
did you make any tests on that sample, or part of it, 
similar to Exhibit B? A. Yes, we did. 

Q. Did you find that the sample known as Exhibit A 
ignited by the application of heat or flame? A. Yes, 
it did. 

Q. Was the sample entirely consumed after the flame 
had contact, or was brought into contact with it? A. The 
sample marked as Exhibit A did burn completely, yes. 

Q. You used the same measure of test on Exhibit A as 
you did on Exhibit B. A. In experiments for our own 
information, we did yes. 

Q. Mr. Baker, is it your opinion that if a lighted 
43 match was carelessly or negligently brought into 
contact with either Exhibit A or Exhibit B, they 
would ignite and burn, each of them. A. No doubt both 
samples would upon the application of heat ignite. How¬ 
ever, I would like to state that in my opinion, the sample 
submitted by Francis J. Kelly would ignite much quicker 
than the sample identified as Exhibit A. 

Q. Exhibit A you said you bought on the open market 
or procured on the open market? A. Yes. 

Q. There is nothing on that sample as it appears before 
you to show you that it has in any wise been treated for 
flame proofing or flame resistance? A. No, there is noth¬ 
ing on the surface to show that it has been treated for 
flame resistance. 

Q. You have no familiarity at all from your experience 
with the manufacturers of garments made of chenille such 
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as Exhibit B have yon? A. No direct contact with a 
manufacturer, no. 

Q. And the same question for Exhibit A? A. No. 

Mr. Canfield: I think that’s all. 

Questions on behalf of the plaintiff. 

Q. Mr. Baker, have you made many tests such as the 
testsi you made on Exhibit B in this particular case? 
A. Yes, we have made a considerable number of 

44 tests of this type. 

Q. Are those tests made for manufacturers or 
for lay persons or for what? A. The tests are conducted 
in some cases for just such topics as we have here and 
in other cases for manufacturers of fabric who wish to 
establish the safety factor in regard to fire resistance 
before marketing their materials. 

Q. And the type of tests made by you and the mode that 
you use to proceed to make the test is the usual mode of 
procedure? A. Yes, in our test procedure we look part¬ 
icularly for the flash occurring on the surface of the fabric 
from the point of ignition. 

Q. Referring to Exhibit A and B, they are both a cot¬ 
ton chenille, is that correct? A. To the best of my knowl¬ 
edge they are both constructed entirely of cotton and are 
of the chenille type. 

Q. And the only difference is in the type of construction 
of the fabric itself and the piling. A. Yes, the method 
of insertion of the pile may be slightly different, but they 
are both in the same category, they are both cut pile 
fabrics. 

Q. The only distinction between Exhibit A and Exhibit 
B is that Exhibit A does not have the flash that the Exhibit 
B would have, is that correct? They both will burn? 
A. That is correct. Both samples will bum, how- 

45 ever, the surface flash on Exhibit B is much greater 
than that on Exhibit A. 
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Mr. Doherty: That’s all. The following testimony was 
not offered to or considered of the Court—C.H.D.—A.F.C. 

* • • 


52 DORIS E. DEFFEBACH 

• • • 

DIRECT EXAMINATION 

• • • 

Q. Did there come a time in January, 1942, that 

53 you went to Lansburgh & Bro.? A. Yes, sir. 

Q. For what purpose? A. I went to buy a robe. 
I was shopping for robes that day. I had been studying 
at night, and I used to wear them when I was in the apart¬ 
ment studying. I had gone to Hecht’s and had bought a 
robe for four dollars, and had gone on to Lansburgh and 
then went down to the basement and purchased another 
robe. 

Q. Do you remember the date of that? A. Yes, sir; 
January 3, 1942. 

Q. Did you wear that robe often? A. I had only 
worn it—on the night in question I had only worn it two 
or three times. 

Q. Where did you get this robe in Lansburgh’s—any 
particular place or department where it was? A. Yes, 
sir; it was in the basement. It was hanging on a rack in 
the basement. 

Q. Have you any idea what you paid for it? 

54 A. Yes, sir; $3.33, which I charged to my account 
there. 

Q. Did you carry the robe away? A. Yes, sir. 

Q. Will you describe to the jury what type of robe 
it was? A. It was a blue, sort of Copenhagen blue 
chenille robe, with a soft nap or pile or design of robe, 
and it was a coat style robe. It had no zipper in it. It 
folded over here on the right side, inside, and there were 
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set into the robe strings about eight or ten inches long 
to tie over and hold it in shape. Then the coat side folded 
over. There were no buttons and sash. It was so short 
it could not be tied in a loop or a robe that could be easily 
buttoned. It was a short sash that had to be tied in a 
double knot in order to secure it. 

Q. Do you know anything about how these robes are 
manufactured? A. I don't know a thing about materials. 
I know that it fitted me. I am a small person, and I had 
a very hard time getting a size 10 or small robe for me. 
I looked at it, and I liked the color. It was soft and 
proper weight. I had three or four robes, but I wanted 
one of this weight. I don’t know about materials or tex¬ 
tiles or goods. It looked pretty good to me, and I bought 
it. I put it on and it fitted me and I bought it. 

55 Q. Is this the robe (exhibiting robe to the wit¬ 
ness)? A. Yes. 

Q. Now, when that robe was tied, how did you tie it 
on the inside? Did you have a rope or something to do 
it with? A. There were strings, sort of tapes, on the 
inside, and I tied them. I tied them in a loop, because it 
was only long enough to make a loop. 

Q. Is that the usual way you tie a robe of that type? 
A. All my robes are tied that •way. 

Q. The outside, how was it tied? A. It wasn’t fast¬ 
ened to a sash around it; so I tied it in a double knot. 

Q. Any buttons to hold it together? A. No. The sash 
was too short to make a slip knot on; so it took a double 
knot to hold it. 

I 

Q. Going back, after the second or third day of Janu¬ 
ary when you purchased this robe, how often did you “wear 
it between the 3rd of January and the 17th day of January, 
1942? A. Only a couple of times, Mr. Doherty. I had 
several robes, and I only recall having worn this a couple 
of times. 

Q. Did you have it washed or cleaned? A. Never. 
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Q. On the 17th day of January, 1942, were you work¬ 
ing? A. No, sir; I was not. I had been home. That 
56 was a Saturday, and I had been home since Wednes¬ 
day, I believe it was, with bronchitis. 

Q. And did anyone come to visit you on that day? 
A. Yes; they did. 

Q. Who were they? A. Miss Inga Miller and Mr. 
Joseph Cooney. He is a sergeant in the Army now, I 
believe. 

Q. Do you know where he is? A. No, I do not. 

Q. Do you know where Miss Inga Miller is? A. I 
heard she was in Costa Rica. 

Q. Was anyone else there besides them in the after¬ 
noon? A. Not in the afternoon. In the evening, two 
others came in. 

• • • 

A. Not at that time. There was Mr. Cooney 

58 and Miss Miller and myself, and later in the even¬ 
ing these two friends of mine came to the apart¬ 
ment, and they played some Victrola records. I think 
I had one drink during the course of the evening, and 

the rest of them had some drinks. 

• • • 

59 Q. Now, did there come an occassion when you 
did change your clothes? A. Yes, sir. 

Q. What did you put on? A. I went into the bathroom 
and put on my nightie and my robe, finding that Mrs. 
Miller was going to stay all night and she was telling 
Mr. Cooney good night. I had already told him good 
night. 

Q. Is this the night gown you put on (exhibiting night 
gown to the witness)? A. That is the night gown I wore. 

Q. All right; go ahead. A. When I went int othe bath¬ 
room, you had to go through the dressing closet into the 
bathroom, I closed the door, and then I closed the 

60 door to the bathroom, and it was just a small dress¬ 
ing closet, and when I came out I had this robe on 
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and this night gown, and the dressing closet door was open, 
and I noticed that Mrs. Miller had on her fur jacket and 
her hat and Mr. Cooney was ready to go out, and I said, 
“Aren't you going to stay?” And, the door being open, 
I knew that she had gone in there to get her wraps, you 
see, and I stopped— 

Q. Confiining yourself to this other thing, did you take 
a cigarette in your hand at that time? A. Yes; I did. I 
took it off the coffee table that was right by the door into 
this dressing closet. 

Q. What happened; what did you do? A. I picked up 
a match; I can’t say what kind it was, whether a book 
match or an Ohio blue tip match or one that comes in these 
little penny boxes. I had all three kinds on this table that 
night, because some of the people that had been in there 
smoke pipes, and they liked heavier matches; I took this 
match to light this cigarette. Whether in fanning out the 
match the robe ignited, or whether a spark shot from the 
match and ignited the robe, I don’t know, because, like 
this, I was a shot of flames; I was just covered with flames. 

Q. Do you know what part of the robe caught fire first? 
A. I am not positive. When I looked down, I was all afire. 

Q. What occurred after that? A. Well, Mrs. Miller 
61 and Mr. Cooney dashed across the room and started 
trying to put out the fire with their hands. Mrs. 
Miller’s hair caught fire, and they put that out, and they 
threw me on the floor, and they pulled the robe down off 
my shoulders and folded me in the rug. 

Q. Did you try to take the robe off? A. I tried it, but 
the sash was tied in a double knot, and I couldn’t, because 
the whole thing was on fire. Both hands were burned. As 
an indication, this hand (indicating) was only burned 
slightly, because my major burn was on the left side of 

mv bodv. 

• • 

Q. Did you go to the hospital? A. Yes, sir. 
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Q. Were you conscious then; did you continue to be 
conscious? A. I lost consciousness. I have no recollection 
of going to the hospital at all. 

• • • 

69 CROSS-EXAMINATION 
By Mr. Canfield: 

Q. Miss Deffebach, do you have any objection to telling 
us how old you are? A. No, sir. I am 44. 

Q. You have studied law, have you not? A. Yes, sir; 
I have. 

Q. Did you graduate? A. I graduated in 1939. 

70 Q. From where? A. From Columbus University. 
Q. You took the regular three-year course? A. 

Yes. 

Q. And you also studied for a master’s degree; did you 
not? 

• • • 

Q. You saw the Hecht ad? A. I think I saw the Hecht 
ad. I don’t know whether I saw the Lansburgh ad, or that 
there was one. You said there was, and there probably 
was. 

Q. And you read those ads for a particular purpose, 
did you not? A. I was looking to see where they had robes. 
Q. Do you recall that Hecht’s had advertised chenille 
robes? A. I don’t know. I just know that there 

71 was an ad, and I went down and bought a robe. 

Q. Were you interested in a particular type of 
chenille robe? A. No. I wanted two weights of robes. 
I bought a silk robe, a lighter weight, and I wanted one 
slightly heavier; so I found the light-weight one at Hecht’s, 
and it was almost closing time, and I had just a very few 
minutes to run down to Lansburgh’s. 

Q. What kind of robe did you buy at Hecht’s? A. I 
suppose it is a rayon crepe silk robe. 

Q. After that, you went to Lansburgh’s; did you not? 
A. Yes, sir. 
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Q. When you went to Lansburgh’s, you went in the bar¬ 
gain basement? A. Yes, sir. 

Q. Has your memory been refreshed as to whether or 
not the Lansburgh ad indicated that those robes were on 
sale in the bargain basement? A. No; I don’t remember. 
I don’t remember whether it was a result of the ad, or 
whether I asked the elevator girl, or how I went to the 
basement. 

Q. You know that the bargain basement is where they 
sell the cheaper merchandise; do you not? A. Yes, 

72 sir. 

i 

Q. Now, when you get down in the basement, you 
saw these robes on a rack; did you not? A. On the rack; 
ves. There were various kinds of robes. There wasn’t 
only chenille robes, but many kinds of robes there. 

Q. But you saw this particular chenille robe there? A. 
Yes. I picked it out, because it was the only one of my size. 

Q. But there were other chenille robes of a similar type, 
were there not? A. I suppose there were various sizes. 
This is the only one I found small enough. 

Q. You say you suppose. Is it not a fact that there 
were other chenille robes, similar to the one you bought, 
on the rack? A. I can’t recall, Mr. Canfield. 

Q. But you did pick this robe off the rack, yourself? 
A. Yes; I did. 

Q. You examined it? A. I tried it on. I barely looked 
at it, and it was almost closing time— 

Q. You say you barely looked at it? A. I tried it on, 
and I saw the goods, looked at it, and it looked pretty 
to me. 

73 Q. Did you not examine it for color, texture, style 
and design? A. I examined it for color and for 

size—style. 

Q. But you did not examine it for texture? A. I don’t 
know anything about goods. It looked all right to me. 
I gave it a very cursory* examination. I assumed it would 
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be all right. I certainly would not buy anything if it ever 
occurred to me that it might ever catch on fire. 

Q. I asked you only this question: Did you examine it 
for texture, color, style and design? A. Yes; I did. I 
know nothing about textiles, as such. 

Q. Did you examine it carefully? A. No. 

Q. You testified in this case last year, did you not? 
A. Yes, sir. 

Q. Now, I direct your attention to the questions and 
answers, which questions I propounded to you and which 
answers you gave, and I read from page 59 of the tran¬ 
script, and I ask you now whether I did not ask these 
questions and you make these answers: 

“Bv Mr. Canfield—to vou: 

“Q. What inspection did you make of this”—meaning 
that robe—“Did you inspect it as to color, texture, style 
and design?” 

And you answered: 

74 “A. Yes, sir.” 

Was that question asked, and did you give that 
answer? A. If it is on the record, I did, Mr. Canfield. 
That was a long time back. It was a year ago, about. 

Q. Then I asked you this question: 

“Q. You considered it carefully? “A. Yes; I looked 
at it very carefully.” 

Did I not ask you that question, and did you not make 
that answer? A. If it is on the record, I did. 

The Court: Is there any question about the accuracy of 
the transcript? 

Mr. Doherty: No, your Honor. 

By Mr. Canfield: 

Q. Now, is it not a fact that you did, as you indicated 
last year, examine the robe very carefully. A. I put it 
on, as I — 
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Q. Just answer the question yes or no. A. Well, if it 
is on the record, of course, X examined it very carefully. 
It is three years ago—just about. 

Q. You did examine it carefully, did you not? A. Ap¬ 
parently so. I said I did, and I can’t remember. I don’t 
remember everything I done all my life. 

Q. I am only asking you now if you did not examine it, 
as I said, very carefully. A. All right; it is on the 

75 record. I examined it carefully. 

Q. Your answer is that you did; is that correct? 
A. All right. 

Q. At ihe time that you examined it for texture, was it 
not apparent to you that this was quite a fluffy and loosely 
constructed garment? A. Yes. It was offered for sale— 
I assumed it was all right for sale, to be used for what I 
wanted it for. 

Q. You had every opportunity to examine it, had you 
not? A. I wouldn’t say that I had every opportunity to 
examine it. It was almost closing time. I couldn’t put it 
through any chemical tests. It would never occur to me to 
do it. 

Q. All I want you to say is “yes” if you did, or “no” 
if you did not. A. No; I did not. 

Q. After you examined it for texture, and it became 
apparent that it was loose, fluffy material, you decided to 
purchase it, did you not? A. Yes, sir. 

Q. And you paid $3.30 for it, did you not? A. Yes. 

Q. Now, at the time you examined it, did you 

76 1 examine other robes hanging on the rack? A. I 

don’t recall. 

Q. What is your best recollection? A. I know that I 
went through the rack looking for my size. That w-as my 
main consideration. They have very few robes—they 
don’t make them my size often. 

Q. The whole rack was right in front of you; you had 
very easy access to the rack; you waited on yourself, did 
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you not; you examined and selected this garment? A. I 
selected it. I did not wait on myself. 

Q. Well, you took the garment as it was; you took it 
to the sales girl to have it wrapped? A. That is right. 

Q. No question about that; is there? A. No. 

Q. After you got the garment, you paid the sales girl, 
and you either took it home— A. No; I had it charged. 

Q. You had it charged? You took it home then, and 
you wore it, you said, a couple of times before that day, 
January 17th? A. That is right. 

• • • 

81 Q. How many drinks would you say were poured? 
A. I don’t know. There were five people. Miss 

Miller, Mr. Cooney and I had had a highball or two—I am 
not positive which—in the afternoon; so I don’t know. I 
don’t even know whether all of the whiskey was consumed 
from that fifth. It was not a quart; it was a fifth. 

• • • 

82 Q. Before they left, meaning Sergeant Cooney 
and Miss or Mrs. Miller, you went into this little 

dressing room and put on that night gown? Yes, sir. 

Q. And the robe which has been exhibited to the jury? 
A. Yes, sir. 

Q. How long would you say that you were in there? 
A. How long? 

83 Q. Yes. A. Why, I don’t know—just the amount 
of time it takes one to undress. 

Q. To disrobe? A. Yes. 

Q. Then, when you came out, you found that Sergeant 
Cooney and Mrs. Miller were still in the apartment; did 
you not? A. Yes, sir. 

Q. That is when you tried to light the cigarette? A. Yes, 
sir. 

\ 

Q. Is not that the fact? A. Yes. 
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Q. Where was the cigarette? A. I believe it was on 
the coffee table, which was just inside the dressing closet 
door, about this close (indicating). 

Q. Was it in the dressing room or in the living room? 
A. It was in the living room. 

Q. It was in the living room? A. Yes, sir. 

Q. Was it in a container or in a package? A. I don’t 
remember. 

Q. When you put the cigarette in your mouth you lighted 
the match; did you not? A. I struck the match. I 
S4 don’t know whether it ignited, or what happened. 

Q. Will you illustrate to the jury and to the Court 
how you put a match out, and how you did it at that time? 
What was your habit of putting a match out? A. This way 
(illustrating). 

Q. Fanning it with your right hand? A. Yes. 

Q. Did you do that that night? A. I don’t know. 

Q. Well, when you picked up the match, you made an 
effort to strike it? A. Yes, sir. 

Q. Is it your best recollection that the match was struck? 
A. I don’t know whether—well, it was struck; yes. I 
struck it on something to ignite it, of course, but whether 
a spark flew off the match, as they sometimes do, or not, 
whether that was what started the fire, or whether in 
fanning it the fire started, I don't know positively. 

Q. You have seen Mrs. Miller’s and Sergeant Cooney's 
depositions, have you not? A. I think you read them at 
the trial before. 

Q. At the last trial you heard them read into evidence. 
A. Yes, sir. 

85 Q. Now, is it not a fact that both Mrs. Miller and 
Sergeant Cooney testified that you had lighted the 
cigarette and were in the act of fanning it while talking to 
Mrs. Miller, when it caught fire to the sleeve of your robe? 
A. Yes. 

Q. Now, I ask you again, is it not a reasonable explan¬ 
ation of how you caught fire? A. Yes; it is. 
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The Court: How do you think that is competent, Mr. 
Canfield, whether that is reasonable or not? How’ever, if 
there is no objection, proceed. 

By Mr. Canfield: 

Q. Now% w’hen you bought this robe, Miss Deffebach, it 
had these little string loops in here (indicating); had it 
not? A. Yes, sir. 

Q. In other words—I am married, and I do this from 
observation—you bring the right lap inside, don’t you, 
and tie it? A. Yes. 

Q. And that ties the tw’o-foot strings? A. Yes. 

Q. Then you bring the over side over and bring the 
sash over and tie it? A. Yes, sir. 

86 Q. On this particular night, w*ith this particular 
robe, you had not been able to make a bow T knot 
out of your robe, but you had to tie it in a complete double 
knot? A. You couldn’t tie it wdth a bow knot. It w’as so 
short, you had to tie it in a double knot. 

Q. Howr definite are you that it w’as tied in a double 
knot? A. Just because that w’as the way it was made. 

Q. As the garment took fire, it was on the left side, was 
it not? A. Yes, sir. It was mainly on the left side, and 
that is where most of my burns are. 

Q. Sergeant Cooney and Miss Miller immediately tried 
to take that robe off; did they not? A. They first tried to 
beat the flames out, and it was burning so rapidly that 
they stripped me down, or tried to, and tear the robe off 
my shoulders. 

Q. What prevented them from doing that? A. Because 
of this belt around there. 

Q. Then they got a rug and laid you— A. They threw 
me on the floor, and I have a couch over right there, and 
what they did with that, I haven’t much memory on, 
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because I was in excruciating pain. I was simply terri¬ 
fied. 

87 Q. You mean, of course, that Sergeant Cooney got 
some butter or noxema or some greasy substance? 
A. I have a faint recollection about it. 

• • • 

8S Q. You described a Copenhagen blue chenille on 
your direct examination. You say this robe is a 
Copenhagen blue chenille? A. Well, I don’t know whether 
one would call that Navy blue or Copenhagen. 

Q. Well, is it chenille? You are familiar with chenille? 
A. Yes, sir; it is a chenille robe. 

• • • 

90 Q. Now, up until the night of the accident, you 
had used the robe as the ordinary robe would be 
used; you lounged around in it; did you not? A. Yes. 

• • • 

95 Following is a statement of the proceedings had 
and which occurred during the reading of the deposi¬ 
tion of C. A. Baker: 

Mr. Doherty (reading): “Q. Will you state what was 
the result of that test?” 

Mr. Canfield: I object to the answer to this question. 
The Court: On what ground? 

Mr. Canfield: On the ground that they are not relying on 
what the custom and usage of the trade are, as indicated 
this morning, on the first element of section 1115 of the 
code. Look at the answer itself, which would indicate that 
is what they are trying to establish, that there were 
dangerous defects in this material. I submit that that is 
not the test in this case. We are not here on negligence, 
but on an impled warranty and whether it has inherent 
dangerous defects. 
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I submit that that is not a proper question at this time. 
Negligence was specifically withdrawn from this case. 

The Court: There is no charge of negligence. 

Mr. Doherty: No; that is right; but if the thing was 
inherently dangerous, it was not fit to wear; it was not 
fit for common usage, and that is all the code covers. 

The Court: Let me see that answer. 

(Mr. Kelly handed the deposition to the Court.) 

The Court: I think that this sentence ought to be ad¬ 
mitted. 

Mr. Canfield: I do not object to that, if Your Honor 
please, but down to that portion. 

Mr. Doherty: I would like to discuss that more fully if 
there is any question in your mind about it. 

The Court: What was that? 

96 Mr. Doherty: I would like to discuss it more 
fully. 

The Court: I will let the jurors withdraw for a few 
minutes. (At this point the jurors withdrew from the 
courtroom and counsel proceeded to argue the objection 
to the question, as follows:) 

Mr. Doherty: If Your Honor please, the Code definitely 
says this—and this is Section 1115, Title 28. (Reading from 
said section of the Code.) 

The Court: There is another question on this, and that 
is whether this witness is qualified to give such an answer. 

Mr. Doherty: Just a little bit further on, we go into 
the question more fully, describing it, and there are the 
other depositions here that Mr. Canfield took, where each 
one of the witnesses very definitely stated that the United 
States Testing Company was one of the best testing com- 
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panies in the world, and they were in a position to take a 
piece of cloth apart and tell the weight and construction 
and the entire matter contained in that particular piece 
of fabric. 

Now, if this man said that he has worked at this business 
for five and a half rears with this concern, and did this 

I * 

work entirely himself for this concern, and that he went to 
a textile school where he had this education, certainly, 
after making that examination, he would be in a position 
to be able to say wiiat his findings w’ere. 

Mr. Canfield: There is a further objection— 

The Court: This is the only evidence, it seems to me, 
up to this time, that w’ould establish anything at all. 

Mr. Doherty: That is right. 

The Court: Yes. 

Mr. Doherty: That is right. 

The Court: This is really the gist of the case. 

Mr. Doherty: That is right. 

Mr. Canfield: And there is the further objection, if the 
Court please, that unless this witness would show that he 
tested this garment under like circumstances as 
97 worn by the plaintiff at the time the accident hap¬ 
pened, he should not be permitted to answer. He is 
qualified now as a textile engineer, one who makes tests 
of inflammability. Up to this time, there is nothing here 
to show’ the circumstances under w’hich that was done, or, 
as far as he has testified, that it w’as inherently dangerous 
for consumer use; and I say that he is not qualified to 
testifv— 

V 

The Court: Up to this time, in his deposition, he has 
not show’n that he is qualified to so state. I have not read 
over that deposition, but— 
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Mr. Doherty: All right. Then may I go into the other; 
may I go along further on the other? 

The Court: Yes. 

Mr. Doherty: You are just allowing those two sentences 
at this time. 

Mr. Canfield: Of course, I object to these— 

Mr. Doherty: Just down to “consuming the sample 
entirelv.” 

The Court: I mean down to where he stated that. The 
first two sentences I admit; the other I exclude. 

Mr. Doherty: All right. 

The Court: Call in the jurors. 

(Whereupon, the jurors returned to the courtroom and 
resumed their seats in the jury box, after which the fol¬ 
lowing occurred:) 

Mr. Canfield: The record, of course, shows my objection 
to this. 

The Court: Yes, and that it is overruled. 

You may continue to read. 

(Counsel thereupon continued with the reading of the 
deposition down to the question: 

“Q. If this particular pile were woven or more closely 
twisted, it would bum into the fabric itself—would that 
make it less flammable?”) 

Mr. Canfield: We object to that question, if the Court 
please. 

The Court: I will overrule it. 

Mr. Canfield: The question is, if it was done in a 
different way than it was. That certainly could not 
98 be found to be in order. 

The Court: I will overrule it. 
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(Counsel thereupon continued with the further reading 
of the deposition, dowm to the answer: 

“A. This is too, a cotton chenille fabric.”) 

Mr. Doherty: May we show that to the jury at this time? 

Mr. Canfield: I have already objected to that, if your 
Honor please. 

Th6 Court: I will overrule the objection. 

Mr. Doherty: I show this to the jury. This is the.cloth 
“B,” which is of this particular robe, and this is the “B” 
winch he refers to. I will turn around so that you can all 
see it (exhibiting cloth to the jury). 

Mr. Kelly: Bead that question again, please. 

(Counsel thereupon continued with the further reading 
of the deposition, down to the question: 

‘*Q. Mr. Baker then, will you state wiiether or not in 
your opinion, after making the tests on this particular 
piece of cloth, such cloth if made into a garment would be 
safe for consumer use?”) 

Mr. Canfield: The same objection as before. 

The Court: Head that question again, please. 

Mr. Doherty: (Reading): 

“Q. Mr. Baker then, will you state whether or not in 
your* opinion, after making the tests on this particular 
piece of cloth, such cloth if made into a garment would be 
safe for consumer use?”) 

The Court: Sustained. 

Mr. Kelly: Do you want me to read that? 

Mr. Doherty: May I have the reason for the objection, 
if your Honor please, at the bench? I would like to know. 

The Court: I think that is a question of substitute. 
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Mr. Doherty: We have gone more fully into his quali¬ 
fications on that. 

The Court: I have sustained it. You may offer it 
again later, though. 

Mr. Doherty: All right. 

99 Mr. Kelly: May I mark what is being deleted? 

Mr. Doherty: Mr. Canfield’s examination. 

Mr. Canfield: Will your Honor pardon me for just a 
second? 

The Court: Yes. 

Mr. Canfield: In view of your Honor’s ruling, there will 
be no cross-examination. 

Mr. Doherty: I will ask the questions, sir. 

Mr. Canfield: I object. 

The Court: No; he can read your cross-examination. 

Mr. Canfield: If your Honor please, a lot of these 
questions were asked, not knowing how the Court would 
rule on the objections when presented. 

Mr. Doherty: I did not ask a lot of questions; you 
asked them. 

The Court: Let me see it. 

(Mr. Kelly handed the deposition to the Court.) 

Mr. Canfield: Then I will read the cross-examination 
myself. 

(Mr. Canfield thereupon proceeded to read the cross- 
examination of the witness, as shown by the deposition, 
and counsel for the plaintiff then continued to read further 
from the deposition, down to the question at the bottom 
of page 12, thereof, as follows: 
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“Q. Mr. Baker, have you made many tests such as the 
tests you made on Exhibit B in this particular case?” 

(Whereupon, the following occurred:) 

Mr. Doherty: May I, on the basis of that, have these 
two other questions answered? 

Mr. Canfield: The same objection. 

Mr. Doherty: We have gone into it pretty fully, and it 
shows that he is capable of making such tests as that, and 
gave his opinion. 

The Court: May I speak to counsel at the bench? 

(At a conference at the bench between Court and counsel, 
the following occurred:) 

The Court: He was not asked the question whether that 
was inherently dangerous or why it was inherently 
100 dangerous. He volunteered that testimony. 

Mr. Doherty: He was asked his opinion of it. 

Mr. Canfield: This was not before him. 

Mr. Doherty: That was not the question I asked him. 

The Court: We will wait until tomorrow morning. I 
will think it over during the night and pass on it tomor¬ 
row morning. 

Mr. Kelly: There are three or four pages in this 
deposition still to read. 

Mr. Canfield: There is more, though—the second deposi¬ 
tion. 

Mr. Doherty: That is part of your case. 

Mr. Canfield: No. 

Mr. Doherty: The deposition in the second case has no 
reference to our case. I do not see where that would be 
proper cross-examination on the question of flame proof 
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for other people. It is not brought up in our direct 
examination. 

Mr. Canfield: Let me give your Honor the reasons for it. 
At the last trial— 

The Court: It cannot be offered now, but he may offer 
it later. 

Mr. Doherty: That is right. 

Mr. Canfield: Here is the reason: At the last trial 
they set their case, not on Section 1, but on Section 5. 
They had produced a witness, named Goldman, and were 
attempting to show that it was the use and custom of the 
trade to submit processed graments. 

Mr. Doherty. You brought that out. I did not call 
for it. 

Mr. Canfield: Wait a minute. They had this report from 
this man before the last trial, and, as this deposition will 
show, here, but he wras not called as a witness. After the 
last case was over, and we were in New Jersey— 

Mr. Doherty: That is not so. They took this long after 
the other trial. 

Mr. Canfield: Yes; but you had the report to Kelly and 
this man Baker before the last trial, and you did 
101 not produce him as a witness. 

Mr. Doherty: All right, go ahead. 

Mr. Canfield: We were in New Jersey, and they would 
meet the same theory in the case now as they did then. 
Consequently the question of flame proofing and flame 
processing became important. 

The Court: Well, I will not admit it. You can take it 
up later. 

(Whereupon, the proceedings were resumed in open 
court, as follows:) 
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Mr. Doherty: I would like to show that to the jury so 
that the jury may have first-hand information on this. 

This is the one from the— 

The Court: That has already been exhibited to the jury. 

Mr. Doherty: I just want to hand it around and let 
each one see it. 

The Court: You had better take it off the paper, then. 

Mr. Doherty: This is “A”, and this “B” (addressing 
the jury). 

Mr. Canfield: Did your Honor rule that the rest of 
this deposition and that which occurred afterwards is not 
admissible at this time? Do I understand that to be your 
Honor’s ruling? 

The Court: It is not pertinent to the direct examina¬ 
tion; yes. 

Mr. Canfield: Then, by rejecting it, of course, we re¬ 
new our objection, to save the point. 

The Court: Yes. 

Mr. Doherty: If your Honor please, I would like to 
bum a piece of this robe before the jury*, to show them 
how it bums. Is there a plate or something around here 
to use. 

The Court: A what? 

Mr. Doherty: A plate. 

The Court: And bum the goods? 

Mr. Canfield: I object, unless it is burned under exact¬ 
ly the same circumstances. 

The Court: I sustain the objection. 

102 Mr. Doherty: Do you mean, by the same circum¬ 
stances, if your Honor please— 
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The Court: I have sustained the objection. 

j 

Mr. Doherty: The objection was 1 * under the same cir¬ 
cumstances.” Do you mean you would have to have some¬ 
one w'ear the robe to do that, or how would we bum it. 
Would there be any objection to that? 

Mr. Canfield: I will not take the responsibility for it. 
I object merely on the ground that it is an improper 
thing to do. 

The Court: I think so myself. I sustain the objection. 
I do not know how dangerous it would be. 

Mr. Doherty: At least we can hold the robe up and 
take a chance and let it bum. 

The Court: Sustained. 

Mr. Doherty: Will your Honor permit me to read the 
question and answer to that original part? 

The Court: I have sustained the objection. 

Mr. Doherty: I thought you changed your mind on 
that. 

The Court: No; I said I was holding that until tomor¬ 
row morning. 

Mr. Doherty: Oh, I am sorry. 

That is our case, if your Honor please. 

The Court: If that is your case, we can decide it now. 
I will ask the jury to withdraw for a few minutes. 

(At this point the jurors retired from the courtroom.) 

The Court: You have it, it seems, an expert, and when 
an expert is examined he can show what was done, but 
not express an opinion as to the safety, or something 
assumed. Apparently, he never had anything to do with 
it, actually. 
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I am still of the opinion that the evidence is incom¬ 
petent. 

Are you ready to proceed? 

Mr. Canfield: I now move for a directed verdict for 
the plaintiff. 

As pointed out at the outset, they fixed their case 
103 today, as distinguished from the last trial, upon that 
first exception to the rule, that there is no warranty. 

(After arguing on the motion for a directed verdict for 
the plaintiff, the jurors returned to the courtroom, and 
the following then occurred:) 

The Court: The jurors will be excused until tomorrow 
morning at 10:00 o’clock. 

We will adjourn until tomorrow morning at 10:00 
o'clock. 

(Whereupon, at 2:45 o'clock p.m., an adjournment was 
taken until tomorrow, Thursday, October 5, 1944, at 10:00 
o’clock a.m. 

(After further argument on the motion for a directed 

verdict, the Court rendered its opinion, as follows:) 

% 

OPINION OF THE COURT 

The Court (Bailey, J.): Members of the Jury, this 
suit is a suit on what is called an implied warranty; that 
is where anyone purchases goods, the seller implies that 
tlio^e goods are reasonable and suitable for the purpose 
for which they are bought. The law, however, provides 
that if the buyer has examined the goods, there is no im¬ 
plied warranty as regards the effect which such examina¬ 
tion ought to have revealed. 

Now, there is no claim here, no evidence, that there 
was any chemical or other material impregnated in this 
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garment that would not appear on the surface. It was 
simply a garment, -which you might say -was fuzzy on its 
surface, and one which might burn more freely than a 
garment of open material. 

So that, under the law, I think there is no implied war¬ 
ranty, and I will give you that order, to return a verdict 
for the defendant. 

The Clerk: Will the jurors stand up, please? 

Members of the Jury, as directed by the Court, you will 
return a verdict in this ease in favor of the defendant. 

So say you one and all. 



